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SUPERIOR COURT OF THE STATE OF CALIFORNIA
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CITY OF BARSTOW, et al., Case No. 208568
Plaintiffs,
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L INTRODUCTION

Real parties in interest Peter and Carolyn Lounsbury (collectively “Real Parties” or
“Lounsburys™) oppose Bank of America’s Motion for Review (“Motion”) of the Watermaster’s
decision not to transfer Base Annual Production Rights at the center of ongoing litigation
captioned Lounsbury, et al. v. Bank of America, et al., San Bernardino Superior Court, Case No.
CIVVS1000946 (“Underlying Litigation™).

The Lounsburys filed the Underlying Litigation on February 16, 2010. The action
concerns, among other claims, quiet title to 208 acre feet of Adjudicated Base Annual Production
Rights (“BAP Rights”) owned by the Lounsburys as their community property. These BAP
Rights were retained independently from any property owned by the Lounsburys in accordance
with the terms of the Judgment after Trial (“Judgment™) issued pursuant to City of Barstow v. City
of Adelanto (Case No. 208568). Bank of America contends that it is entitled to the Lounsburys’
community property BAP Rights by way of foreclosure on Carolyn Lounsbury’s separate
property despite the lender’s failure to obtain a security interest in the BAP Rights or the consent
of both owners of those rights. Bank of America seeks to alter three (3) prior property transfers in
the chain of title order to acquire the BAP Rights. Trial is scheduled for October 27, 2011.

Bank of America requests that this Court order a transfer of the subject matter of the entire

Underlying Litigation so that it may market and sell the BAP Rights to a prospective buyer. The

bank’s demand puts the cart before the horse provided the Underlying Litigation has not been
resolved and Bank of America is neither the recorded, adjudicated, or actual owner of the BAP
Rights. The Watermaster correctly deferred any transfer of BAP Rights until final resolution of
the Underlying Litigation. Bank of America’s “Motion for Review” must be denied.

First, Bank of America’s request to transfer the BAP Rights in the middle of the
Underlying Litigation flies in the face of the jurisdiction and prior orders of the San Bernardino
Superior Court. It is longstanding policy of all California courts to preserve and maintain the
status quo of the subject-matter of ongoing litigation. The San Bemardino Superior Court has
already determined there are disputed factual issues regarding ownership of the BAP Rights

which it will decide either by Motion for Summary Judgment or trial. A preemptive transfer of
1
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BAP Rights would undermine the San Bernardino Court’s prior rulings and jurisdiction,
potentially result in conflicting rulings, add substantial time and expense to the Underlying
Litigation and ultimately prolong final resolution for months, if not years.

Second, the transfer request violates the terms of both the Judgment and Rules and
Regulations of the Watermaster which state that “a transfer shall not be processed” when BAP
Rights are in dispute or ownership cannot be clearly discerned. These rules provide that under no
circumstances should a transfer be processed while ownership of the contested rights is pending
review by the court. This instance is no different.

Third, Bank of America’s request totally ignores that fact that that bank has no legitimate
claim of ownership to the BAP Rights. The Watermaster’s and this Court’s records have reflected
Peter and Carolyn Lounsbury as community property “owners” of the BAP Rights for the last
seventeen (17) years. Those BAP Rights were retained as community property rights despite
several subsequent property transfers. The original lender did not obtain a security interest in
those BAP Rights or consent to encumber those rights, and in fact admitted that BAP Rights were
not part of any loan agreement. Bank of America failed to timely chailenge any of those records
yet now asserts that these particular BAP Rights—as opposed to all other BAP Rights in the
basin—should not be governed by the terms of the applicable Judgment or related California law.
The Lounsburys contend that these issues will be decided in their favor in the Underlying
Litigation at the appropriate time,

Lastly, Bank of America’s claim of prejudice is illusory. The bank acquired the subject
property in 2009, yet delayed two (2) vears in even secking a transfer of the BAP Rights. This
delay confirms not only that the bank itself did not even believe it acquired BAP Rights, but that
it is not prejudiced by any decision not to transfer BAP Rights until the Underlying Litigation has
concluded. A party cannot sit on their hands for two (2) years and later claim “prejudice” based
on a lack of action by another. This Court should deny Bank of America’s request for a transfer of
BAP Rights.

2
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1L FACTUAL BACKGROUND

The Underlying Litigation commenced on February 16, 2010 against Defendants Bank of
America, JP Morgan Chase, and California Reconveyance Company. The Complaint seeks a
declaration that the Lounsburys are the owners of the BAP Rights, as well as monetary damages
in connection with the loss of use of the BAP Rights, Defendants’ misrepresentations,
interference with economic advantage, and other claims. (Request for Judicial Notice (“RIN™) at
9 1; Second Amended Complaint). Bank of America contends that it acquired the Lounsburys’
BAP Rights after foreclosure of Carolyn Lounsbury’s home on May 7, 2009. Bank of America
asserts in the Underlying Litigation that neither the terms of the Judgment nor the bank’s
Stipulation to that Judgment apply to these particular BAP Rights, but rather the Lounsburys were
not entitled to “own” or retain their BAP Rights separately from any of their properties in this
case. The Court denied Defendants’ demurrer on September 14, 2010, wherein Bank of America
argued that it acquired the BAP Rights as a matter of law. (RIN at § 4).

On or about January 20, 201 1—approximately two (2) years after it foreclosed on Carolyn
Lounsbury’s home and one (1) year after this litigation commenced—DBank of America requested
a transfer of the BAP Rights because it purportedly has a prospective buyer. On April 8, 2011, the
Watermaster appropriately declined to process a transfer of the BAP Rights until the Underlying
Litigation has concluded. (RIN at ¥ 2). This decision was in line with the Watermaster’s May 26,
2010 recommendation to similarly deny the Lounsburys’ request to assign their Carryover BAP

Rights' on grounds there existed pending litigation:

Watermaster staff, at the advice of legal counsel sent a letter to Peter and
Carolyn Lounsbury (attached) indicating that we would not recommend
processing a water transfer they proposed (permanent or temporary) until there
is final resolution of the complaint filed and ownership of the water
production right is determined. (Declaration of Jetffery Caufield “Caufield
Decl” at § 2; May 26, 2010 Memorandum)(emphasis added).

The Watermaster’s decision to allow the Underlying Litigation to proceed is entirely
consistent with its prior decisions in this matter. In the event ownership of the BAP Rights is not

decided in the Lounsburys’ favor by summary judgment, trial is scheduled for October 27, 2011.

' The Lounsburys were denied assignment of Carry Over Rights even though such rights are not
even in dispute in the Underlying Litigation proByided they accrued prior to any foreclosure.

OPPOSITION TO MOTION FOR REVIEW




R B - = O ¥ L L A o T

[ o T N T N T N o T N T o N o T o T S S
[- = I = L S T == N o - - e - e - L N =

If this Court is inclined to force the Watermaster to take action at this time, the bank’s request for

transfer must be denied.
III. LEGAL ANALYSIS

A. Ownership of the BAP Rights Is The Subject Of Ongoing Litigation In San

Bernardino Superior Court

This Court should not compel the Watermaster to process any transfer of BAP Rights to
Bank of America because the San Bernardino Superior Court has invoked its jurisdiction to
decide ownership of those same BAP Rights.

It is longstanding policy of all California courts to preserve and maintain the status quo of
the subject-matter of the litigation. Mulvey v. Superior Court in and for San Diego County (1913)
22 Cal.App. 514, 516. The Underlying Litigation was filed on February 16, 2010. Both Plaintiffs’
and Defendants’ Motions for Summary Judgment are scheduled to be heard and decided on June
14, 2011. (RIN at | 3; Motion for Summary Judgment). Trial is scheduled for October 27, 2011.
Bank of America’s request to process an early transfer of the BAP Rights in dispute-—a year

after the litigation commenced—essentially seeks a preemptive ruling determining ownership

of the BAP Rights before the San Bernardino Superior Court decides the case. The transfer
request also amounts to a collateral attack on the San Bernardino Superior Court’s September 14,
2010 denial of Bank of America’s demurrer, wherein it already rejected Bank of America’s

contentions that the BAP Rights were conveyed to it as a matter of law. (RJN at J 4). The Court

has determined there exist disputed factual issues regarding ownership of the BAP Rights which
it will decide either by Motion for Summary Judgment or trial. Bank of America presents the
same failed arguments to this Court in an attempted “end-run” around the San Bernardino Court’s
prior ruling in the Underlying Litigation.

Any action taken by this Court or the Watermaster concerning ownership of the BAP
Rights—the subject of the entire Underlying Litigation—would disturb the status quo and
irreparably harm the Lounsburys by altering the damages sought in the Underlying Litigation, the
number of parties, discovery, etc. A preemptive transfer by the Watermaster will add substantial

time and expense to all parties, complicate an already complex litigation, potentially result in
4
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conflicting rulings, and ultimately prolong final resolution for months, if not years. No transfer of

BAP Rights should occur until ownership is resolved by the San Bernardino Superior Court.

B. The Watermaster Correctly Deferred Any Transfer of The BAP Rights In Dispute

Pursuant to The Terms Of The Judgment

Neither the terms of the Judgment after Trial or Rules and Regulations of the
Watermaster administered pursuant to that Judgment permit the Watermaster to usurp the San
Bernardino Superior Court’s authority to determine ownership of the BAP Rights. According

to the terms of the Judgment:

No transfer shall become operable until the Parties to the transfer have jointly
notified Watermaster of the terms and conditions of the transfer. .. . (RIN at § 5;
Judgment at F-2. § 3).

There has been no “joint” request to transfer the BAP Rights at issue in the Underlying

Litigation. Accordingly, under the express terms of the Judgment, the Watermaster cannot

process any transfer of BAP Rights absent a “joint” request

C. The Watermaster Correctly Deferred Any Transfer of The BAP Rights In Dispute

Pursuant to the Rules and Regulations of the Watermaster

The Rules and Regulations further state that a transfer shall not be processed where

ownership cannot be clearly discerned.

G. Watermaster shall determine if partial or total transfer of Base Annual
Production Right has previously occurred for the property in question. If a
permanent or a temporary transfer has occurred affecting all or part of the Base
Annual Production Right for the property in question, and the resulting amount of
Base Annual Production Right requested for transfer to Purchaser is in dispute by
affected parties (including any other party with a recorded security interest, deed
of trust, or a lien in such real property), or cannot be clearly discerned to the
satisfaction of the Watermaster, a transfer shall not be processed and the
factual information shall be referred to the Court for resolution. (RJN at § 6;
Rules and Regulations at 16:21-28) (emphasis added).

This provision was drafted because the Watermaster has no adjudicative authority to
determine ownership of any BAP Rights. In this instance, the Watermaster correctly declined
to process a transfer of BAP Rights to Bank of America noting there was pending litigation

and alleged “gray” area regarding ownership of the BAP Rights. (RJN. at § 2; Transcript at p.

5
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21). While the Lounsburys contend there is no dispute regarding their rightful ownership of the
BAP Rights, the terms of the Judgment and Rules and Regulations make clear that no transfer
shall be processed while ownership of the contested rights is pending review by the courts.
This Court should not compel a transfer in this instance.

D. Bank of America Waived The Right To Challenge The Lounsburys’ Ownership

Of The BAP Rights
Bank of America is further barred from challenging the official records reflecting Peter

and Carolyn Lounsbury as “Owners” of the BAP Rights provided it sat on its hands and failed
to challenge those records for at least the last nine (9) years. A party “must exhaust his
administrative remedies before he may resort to the courts.” Abelleira v. District Court of
Appeal (1941) 17 Cal.2d 280, 312; Coachella Valley Mosquito and Vector Control Dist, v.
California (2005) 35 Cal.4th 1072, 1080. Pursuant to the terms of the Judgment, a party must

challenge any action of the Watermaster within ninety (90) days:

A motion to review any Watermaster action or decision shall be filed within
ninety (90) days after such Watermaster action or decision . ... (RIN at 7 5;
Judgment, 42:17-21)(emphasis added).

Seventeen (17) years of annual reports of this Court and the Watermaster have reflected
both Peter and Carolyn Lounsbury as “owners” of the BAP Rights at all times beginning in 1993
through the present. (RIN at | 7; see “Cross Index by Owner”). The last nine (9) annual reports,
filed annually on May 1, have reflected Peter and Carolyn Lounsbury as “owners’ of the BAP
Rights despite the fact their property was conveyed away in 2002. As a party to the Judgment,

Bank of America received notice of every annual report identifying the Lounsburys as owners of

the BAP Rights. Bank of America has always known both Peter and Carolyn Lounsbury are the
recorded as owners of the BAP Rights and failed to chalienge those reports within the allotted
time. It is barred from doing so now.

E. Bank of America Does Not Own The BAP Rights Sought To Be Transferred

No transfer of BAP Rights should occur provided Bank of America quite simply does not
own those rights. Bank of America presents this Court with a self-serving snippet of the issues in

the Underlying Litigation, omitting the following facts from its Motion for Review.

6
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1. Bank of America’s Claim To The Lounsburys’ BAP Rights Is Based Upon Its
Contention That The Judgment Does Not Apply To These Particular BAP Rights
Bank of America’s claim to the disputed BAP Rights rests on a theory that the Judgment
does not apply here, therefore one cannot “own” the right to produce water. The Judgment
expressly allows for BAP Rights to be owned separate and apart from the land as the Lounsburys

have done at all relevant times.

Assignment. Transfer. etc. of Rights. In order to further the purposes of this
Judgment and Physical Solution, any Base Annual Production Right, or any
portion thereof, may be sold, assigned, transferred, licensed or leased
pursuant to the rules and procedures set forth in Exhibit "F". (RJN at { 5; Ex. 1,
Judgment, § 34, 41:11-15; see also SUF No. 11; Judgment, F-1:4-7)(emphasis
added).

Of course, any user or prospective user of BAP Rights in the basin must stipulate to and
abide by the terms of the Judgment. In fact, Bank of America itself is already a stipulated user,
and cannot contend that the Judgment does not apply to these particular BAP Rights. As a matter
of law the bank is judicially estopped from challenging the terms of the Judgment provided it

stipulated to its terms on July 31, 1996. (RJN at J 8).

2. The Lounsburys’ Property Was Conveyed Three Times Without BAP Rights

Ownership of the Lounsburys’ property has previously been conveyed three times while
Peter and Carolyn retained ownership of the BAP Rights. Indeed, all official records of the
Watermaster and this Court have reflected both Peter and Carolyn Lounsbury as owners of the
BAP Rights at all times beginning in 1993 through the present.” The Lounsburys stipulated to
the Judgment in approximately 1993 and took title to the BAP Rights as their community
property at that timeFam.C. § 760 (all marital/domestic partnership acquisitions are community

property)). Table B-1 of the Judgment After Trial identified the owners of the BAP Rights as

? The Lounsburys request that the Court take judicial notice of the Annual Reports of the
Watermaster and this Court’s acceptance of those reports reflecting Peter and Carolyn Lounsbury
as “owners” of the BAP Rights at all times. See Fowler v. Howell (1996) 42 Cal. App.4th 1746,
1750 (court can take judicial notice of records a;1d files of state administrative agencies).
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“Lounsbury, J Peter and Carolyn.”® RIN at § 5; Judgment). Bank of America seeks to unwind
three (3) prior deeds in order to strip the Lounsburys of an asset they were legally entitled to hold,
and did hold, separately from the property according to the official records recorded by the
Watermaster and filed with the Court.
3. Defendants Concede BAP Rights Are Not Identified Anywhere In Any Loan
Documentation Related To Carolyn Lounsbury’s Sole And Separate Property
And Were Not Considered In The Appraisal
Defendants further admit that nowhere in any documentation issued in connection with
Carolyn Lounsburys’ loan agreement are the words “Base Annual Production Rights” or even
“water rights” mentioned as security for any loan.
Community property assets held separately and excluded from security for a loan 1ssued to
one spouse are protected by anti-deficiency statute and may not be foreclosed upon as a matter of
law. See CCP § 580d (No judgment shall be rendered for any deficiency upon a note secured by a

deed of trust or mortgage upon real property). By electing to foreclose on the home, Defendants

knowingly gave up their right to obtain any property which was not used as sccurity for the loan.

Alliance Mortgage Co. v. Rothwell (1995) 10 Cal.4th 1226, 1236. Bank of America would have
this Court believe that the lender encumbered the Lounsburys’ community property BAP Rights
without a single mention of that asset whatsoever in any loan documentation. This was confirmed

by the appraiser:

“Water rights were not considered in appraisal.” (Caufield Decl. at § 2)
{emphasis added).

As a matter of law, Defendants did not encumber the Lounsburys’ BAP Rights.

3 The First Annual Report of the Watermaster to the Court issued on March 31, 1995 further
identifies “Lounsbury, J Peter and Carolyn” as “OWNER” of the Adjudicated BAP Rights. (Ex.
21, “Cross Index by Owner”). Every single Annual Report issued by the Watermaster to the
Court, including the Sixteenth Annual Report issued May 1, 2010, has consistently recorded
“Lounsbury, J Peter and Carolyn” as “owner” of the “Verified Base Annual Production.” (Exs.
22-36, “Cross Index by Owner™). g
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4. Defendants Failed To Acquire Pete Lounsbury’s Consent To Encumber The
Community Property BAP Rights
Pursuant to California law, Bank of America also cannot encumber or acquire by

foreclosure BAP Rights held as community property. The BAP Rights awarded to Peter and

Carolyn Lounsbury are presumptively community property. See Fam.Code. § 760 (all
marital/domestic partnership acquisitions are community property). Defendants cannot
encumber community property absent both parties’ consent. “[B]oth spouses must consent to
the transfer of community real property.” Droeger v. Friedman, Sloan & Ross (1991) 54
Cal.3d 26, 30 (transfer of community realty during marriage, in violation of statute requiring
spousal consent, may be invalidated in its entirety by the nonconsenting spouse). Family Code

§ 1102 states in relevant part:

[Bloth spouses, either personally or by a duly authorized agent, must join in
executing any instrument by which that community real property or any
interest therein is leased for a longer period than one year, or is sold,
conveyed, or encumbered. Fam.C. § 1102 (emphasis added).

In 2006, Carolyn Lounsbury took title to the home as her separate property without any

accompanying BAP Rights. (RIN at § 11). Defendants do not dispute that, in 2007, Ms.
Lounsbury took out a loan on the “sole and separate” property which never contemplated BAP
Rights as security for the loan on Carolyn’s “separate” property, as confirmed by the loan
documentation itself which fails reference any BAP Rights whatsoever. Defendants also do not

dispute that Peter Lounsbury was not a signatory to any loan documentation in connection with

a loan on Carolyn Lounsbury’s “sole and separate” home and did not agree to encumber any

community property—including the BAP Rights. Jd. The Lounsburys have further submitted

to the San Bernardino Superior Court that these facts alone serve to quiet title in Peter and
Carolyn Lounsbury as a matter of law.

F. Bank of America Delayed Two Years Before Even Seeking A Transfer of BAP

Rights And Is Not Prejudiced By The Watermaster’s Decision

Lastly, Bank of America’s purported “prejudice” resulting from the Watermaster’s refusal

to transfer BAP Rights in the middle of litigation is unfounded.

9
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First, Bank of America filed its request to transfer the BAP Rights on or about January 20,
201 1—approximately two (2) years after it foreclosed on Carolyn Lounsbury’s home and
one (1) year after this litigation commenced. The Watermaster has appropriately deferred to
this Court’s jurisdiction and declined to process a transfer of BAP Rights while litigation is
pending. A party cannot sit on their hands for two (2) years and later claim “prej udicc"’ based on a
lack of action.

Second, Bank of America offers a one-sentence excerpt from a 25 page hearing transcript
before the Watermaster, purporting that the Watermaster believes Bank of America is “harmed”
in not processing a transfer of BAP Rights until trial in this matter has concluded. Bank of
America omits the very next sentence wherein the Watermaster board correctly observed that
Bank of America is not in fact harmed because “they can’t put it up for sale anyway because
we're in legal action.” (RIN at § 2; p. 22). If any party has been harmed it is the Lounsburys,
provided that Bank of America’s actions have impaired the Lounsburys’ ability to continue to
lease those BAP Rights,

Third, Bank of America’s concluding claim that there is “no other adequate remedy” is
absurd. (Motion at 7:11-12). The San Bernardino Superior Court will address all issued identified
herein and decide ownership of the subject BAP Rights in due course. Bank of America is
attempting to seck a conflicting ruling to collaterally attack the San Bernardino Superior Court’s
jurisdiction. This request should not be entertained by this Court.

IV. CONCLUSION
For the foregoing reasons, Bank of America’s Motion for Review and request for transfer

should be denied.

DATED: June 14, 2011 Caufiel James, LLP

g

Jeftery L. Caufield, Esq.
antino M. Tropea, Esq.
Attorneys for Plaintiffs John Peter and Carolyn

/7 Lounsbury
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CAUFIELD & JAMES, LLP

2851 Camino Del Rio South, Suite 410
San Diego, California 92108
Telephone: (619) 325-0441

Facsimile: (619) 325-0231

Attorneys for Real Parties in Interest John Peter and
Carolyn Lounsbury

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF RIVERSIDE
CITY OF BARSTOW, et al., Case No. 208568
Plaintiffs,
REQUEST FOR JUDICIAL NOTICE IN
v. SUPPORT OF REAL PARTIES IN INTEREST
PETER AND CAROLYN LOUNSBURY’S
CITY OF ADELANTO, et al., OPPOSITION TO MOTION FOR REVIEW OF
WATERMASTER DECISION BY BANK OF
Defendants. AMERICA, ET AL.
Date: June 27,2011
Time: 8:30 am.
Dept: 12
MOJAVE WATER AGENCY,

Cross-Complainant,
\'2
ANDERSON, RONALD H. et al.,

Cross-Defendants.
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Pursuant to California Evidence Code sections 452(c), (d), (g), and (h) and 453, Real
Partics in Interest John Peter and Carolyn Joy Lounsbury (“Plaintiffs” or “Lounsburys”) hereby
request that the Court take judicial notice of the following documents set forth and described
below:

1. Plaintiffs’ First Amended Complaint, filed June 14, 2010 in Case No.
CIVVS1000946. A true and correct copy is attached hereto as Exhibit A.

2. April 8, 2011 Hearing Transcript: Water District Board of Directors. A true and
correct copy is attached hereto as Exhibit B.

3. Plaintiffs’ Memorandum of Points and Authorities in Support of Motion for
Summary Judgment, filed March 2, 2011 in Case No. CIVVS1000946. A true and correct copy is
attached hereto as Exhibit C (exhibits omitted due to size).

4. Defendants’ Demurrer to Plaintiffs’ Complaint, filed July 2, 2010 in Case No.
CIVVS1000946 and corresponding denial of the legal arguments therein.

5. The Judgment After Trial, filed January 10, 1996 in City of Barstow, et al. v. City
of Adelanto, et al. (Riverside County Superior Court Case No. 208568). A true and correct copy
is attached hereto as Exhibit D.

6. The Rules And Regulations of the Mojave Basin Watermaster, Adopted June 30,
1994. A true and correct copy is attached hereto as Exhibit E.

7. The First Annual Report of the Mojave Basin Watermaster through the Sixteenth
Annual Report of the Mojave Basin Watermaster, filed annually on May 1. A true and correct
copy of the Sixteenth Annual Report of the Mojave Basin Watermaster is attached as Exhibit F.

8. Stipulation for Intervention and Entry of Judgment, dated July 31, 1996. A true
and correct copy is attached hereto as Exhibit G.

9. Grant Deed, dated November 19, 2002. A true and correct copy is attached hereto
as Exhibit H.

10.  Grant Deed, dated March 23, 2004. A true and correct copy is attached hereto as
Exhibit I.

|
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11. Interspousal Transfer Grant Deed, dated July 6, 2006. A true and correct copy is

attached hereto as Exhibit J.

DATED: June 14, 2011

Caufield & James, LLP

,,/ . '_/
/_;,/" //

e e

Jefféry L. Caufield, Esq.

Santino M. Tropea, Esq.

Attorneys for Plaintiffs John Peter and Carolyn
lzounsbury

2
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Attorneys for Plaintiffs John Peter and Carolyn
Lounsbury

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO
JOHN PETER LOUNSBURY, m Case No. CIVVS1000946
individual, and CAROLYN JOY
LOUNSBURY, an individual, ASSIGNED FOR ALL PURPOSES:

. Hon. Gilbert G. Cchos, Dept. V9
Plaintiffs,
FIRST AMENDED COMPLAINT FOR:
V.
(1) Quiet Title

BANK. OF AMERICA, NATIONAL {2) Declaratory Relief
ASSOCIATION; CALIFORNIA (3) Intentional Misrepresentation
RECONVEYANCE COMPANY; (4) Negligent Misrepresentation

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, as acquirer of certain
assets and liabilities of WASHINGTON
MUTUAL BANK, & Corporation; AND
DOES 1 through 100, inclusive,

Deiendents.

(5) Fraud by Concealment

{6) Slander of Title

(73 Intentional Interference With Prospective
Economic Advantage

(8) Negligent Interference With Prospective
Economic Advamage

(%) Unfair Business Practices

DEMAND FOR JURY TRIAL
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COME NOW Plaintiffs John Peter Lounsbury and Carolyn Joy Lounsbury (hercinafter

“Plaintiffs”) and allege as follows:
STATEMENT OF ACTION

1. Plaintiffs bring this action to quiet title and for a declaration that they be
recognized as the true and rightful owners of certain groundwater rights in the Alto Sub-Basin of
the Mojave Groundwater Basin, among other causes of action. Pursuant to the Riverside Country
Superior Court’s Judgment in City of Barstow, et at. v. City of Adelanto, et al. (Riverside County
Superior Court Case No. 208568), Plaintiffs were individually granted 208 acre-feet per year of
Base Annual Production rights and the right to extract such groundwater in connection with their
ownership of real property located at 14499 Robinson Ranch Road in Oro Grande, California, as
more fully described in Exhibit A attached hereto and incorporated by reference. (Hereinafter
referred to as “Water Production Rights™). This litigation concerns the unlawful and fraudulent
attempts by Defendants to take the Water Production Rights from the Lounsburys and make a
windfall profit at their expense. Plaintiffs seek a judicial determination and declaration that they
are the true and rightful owners of the Water Production Rights, and that these separate Water
Production Rights were not taken from Plaintiffs by any Defendants as a result of a subsequent
foreclosure action on the real property or any other transaction.

PARTIES

2, Plaintiff John Peter Lounsbury is, and at all times herein relevant, an individual
residing in Oro Grande, California,

3. Plaintiff Carolyn Joy Lounsbury is, and at all times herein relevant, an individual
residing in Oro Grande, California.

4, Plaintiffs are informed and believe that, at all times herein relevant, Defendant
Bank of America, National Association is a Corporation doing business in California (hereinafier
“Bank of America”).

5. Plaintiffs are informed and believe that, at all times herein relevant, Defendant

California Reconveyance Company is a Corporation doing business in California.
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6. Plaintiffs are informed and believe that, at all times herein relevant, Defendant JP
Morgan Chase Bank, National Association, as acquirer of certain assets and liabilities of
Washington Mutual Bank, is a Corporation doing business in California.

7. The true names and capacities of all remaining defendants, whether individual,
corporate, associate or otherwise, claiming any legal or equitable right, title, stake, lien, or interest
in the Water Production Rights described in the Complaint adverse to Plaintiffs’ title, or any
cloud on Plaintiffs’ title to the Water Production Rights are unknown to Plaintiffs and are named
herein as DOES 1 through 100, inclusive. Plainti{fs sue these defendants by those fictitious
names. Plaintiffs are informed and believe, and based thereon allege, that each of the Doe
defendants claim, or may claim, some interest in the subject Water Production Rights. The
names, capacities and relationships of DOES | through 100 will be alleged by amendment to this
Complaint when those names are known.

8. Each of the defendants identified above shall be collectively hereinafter referred to
as “Defendants”,

9. Whenever it is alleged herein that any act or omission was also done or committed
by a specifically named Defendant generally, Plaintiffs intend to allege and do allege that the
same act or omission was also committed by each and every Defendant named herein, including
the DOE Defendants, both separately and in concert or conspiring with the other Defendants,
unless stated otherwise. Plaintiffs pray for leave of this Court to amend their Complaint when
those names and capacities are ascertained.

ALTER EGO ALLEGATIONS

10.  Plaintiffs are informed and believe, and on that basis allege, that at all times herein
mentioned, each of the Defendants was the agent, alter-ego, servant, co-conspirator, partner,
Tepresentative or employee of each of the above remaining Defendants and in doing things
hereinafter alleged was working within the course and scope of ils agency, alter-ego, parinership,
conspiracy, partnership, employment or representation with the knowledge, notification,

authorization and consent of each of the other Defendants.
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11.  Plaintiffs are informed and believe, and on that basis allege, that Defendants are
each liable for the acts and omissions of the others as alleged in this complaint, each of them
being in effect the “alter ego™ of the other.

12.  Plaintiffs are informed and believe, and on that basis allege, that recognition of the
privilege of separate existence would promote injustice because each of such Defendants
dominated and controlled each of the other Defendants as follows: each commingled funds and
assets with the others to their convenience to avoid and evade their obligations to borrowers,
including to Plaintiffs; each transferred or diveried funds and assets for other than corporate uses;
each treated the assets of the other as its own; each used the other as a mere shell, instrumentality
or conduit for a single venture in a conspiracy to defraud borrowers, including Plaintiffs; each
used the other to procure, manage and administer labor and services from the other in a
conspiracy to defraud borrowers, including Plaintiffs; each diverted assets from one another to the
detriment of borrowers, including Plaintiffs; and each confracted with and defrauded Plaintiffs
with the intent to avoid performance by use of the corporate entity of the other as a shield against
personal and separate liability.

JOINT VENTURE ALLEGATIONS

13. Plaintiffs are informed and believe, and on that basis allege, that Defendants, in
carrying out the conduct complained of herein, were acting together in a joint venture, and that
each part of the joint venture contributes to the management expertise and capital, and shares of
profits and losses.

14, Plaintiffs are informed and believe, and on that basis allege, that profits made on
the security and loans issued by Defendants, and each of them, are shared with each other;
Defendants, and each of them, provide a host of services to the other, including regulatory
compliance, accounting, marketing and personnel; and Defendants, and each of them, operate
through various subsidiaries in various states and these subsidiaries are mere conduits that allow
Defendants to conduct business in those states.

15. Plaintiffs are informed and believe, and on that basis allege, that Defendants

owned, operated, managed, maintained, and controlled the activities of the other Defendants.

3
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Therefore, in reality, the activities, acts and omissions of each Defendant are, and were, the
activities, acts and omissions of the other.
ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

16.  Plaintiffs John Peter Lounsbury and Carolyn Joy Lounsbury owned the parcel of
real property located at 14499 Robinson Ranch Road in Oro Grande, California since the early
1970s.

17. On or about January 10, 1996, Plaintiffs became the owners of 208 acre-feet per
year of Base Annual Water Production rights, These Water Production Rights were conveyed to
Plaintiffs as a result of litigation and reserved separately from the real property pursuant to couit
judgment.

Mojave River Basin Adjudication

18.  The case of City of Barstow, et at. v. City of Adelanto, et al. (Riverside County
Superior Court Case No. 208568) originated on May 30, 1990 when the City of Barstow and
Southern California Water Company filed a complaint alleging that the cumulative water
production upstream of the City of Barstow severely threatened the water levels of the Mojave
River system (hereinafter the “Mojave Water Adjudication’). The complaint requested an
average annual flow of 30,000 acre-feet of surtace water to the City of Barstow area and a
request for writ of mandate to require the Mojave Water Agency to act pursuant to its statutory
authority to obtain and provide supplemental water. Cross-complaints were filed in the case and
some parties agreed to conduct negotiations with the objective of devising an equitable solution
to the Mojave basin water supply problems.

19.  Due to the magnitude and complexity of the case, the numerous water producers
named as parties to the lawsuit agreed to conduct good faith negotiations. Beginning in 1992, the
parties to that litigation negotiated a proposed settlement in the form of a Stipulated Judgment.
The Stipulated Judgment set forth a proposed physical solution to the overdraft occurring in the
Mojave Basin Area. The proposed Stipulated Judgment also created a class of minimal producers
(water producers using 10 acre-feet of water per year or less) who were dismissed from the case,

It directed that the Mojave Water Agency create and administrate a procedure, acceptable to the
4
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Court, by which minimal producers could participate fairly in the physical solution.
Approximately 75 percent of the parties agreed to the Stipulated Judgment which was entered by
the Court on September 22, 1993, binding all stipulating parties. After entry of the Stipulated
Judgment, additional parties agreed to its terms.

20.  Final Judgment was entered on January 10, 1996 adopting the physical solution
set forth in the Stipulated Judgment. (Exhibit A). The Mojave Water Adjudication did not
apportion water production rights on the basis of the parties’ preexisting legal rights when
devising the physical solution. The court relied instead on the principles of equitable
apportionment by allocating pumping rights based on the amount of water each party had
produced in previous years.

21, Pursuant of the Judgment, Plaintiffs as joint tenants were granted 208 acre-feet
per year of Base Annual Water Production rights and the right to extract such groundwater.

22.  The Water Production Rights were awarded to Plaintiffs John Peter Lounsbury
and Carolyn Joy Lounsbury jointly as provided in Table B-1 of the Judgment. (Exhibit A).

The Water Production Rights Were Held And Retained Separately From The Real

Property In The Names Of John Peter and Carglyn Joy Lounsbury

23. The Water Production Rights at all times were reserved, held and retained
separately in the names of John Peter Lounsbury and Carolyn Joy Lounsbury. The deed to the real
property described as 14499 Robinson Ranch Road intentionally omits all reference to the Water
Production Rights. Subsequent transfers of title to the real property did not convey the Water
Production Rights.

24, On or about November 19, 2002, John Peter Lounsbury and Carolyn Joy
Lounsbury, who acquired title to the real property described as 14499 Robinson Ranch Road as
John Peter Lounsbury and Carolyn Joy Lounsbury, husband and wife as joint tenants, conveyed
their interest in the real property to John Peter Louhsbury and Carolyn Joy Lounsbury, Trustees,
or their successors in trust, under the Lounsbury Family Living Trust. (As more fully described in
Exhibit B attached hereto and incorporated by reference). The conveyance did not identify or

otherwise transfer the adjudicated Water Production Rights, which were retained separately in the
5
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names of John Peter Lounsbury and Carolyn Joy Lounsbury. Further, no change 1o the
Watermaster’s records of ownership was made.

25.  On or about March 23, 2004, John Peter Lounsbury and Carolyn Joy Lounsbury,
Trustees, or their successors in trust, under the Lounsbury Family Living Trust, conveyed by
Grant Deed their interest in the real property described as 14499 Robinson Ranch Road back to
John Peter Lounsbury and Carolyn Joy Lounsbury, husband and wife as joint tenants. (As more
fully described in Exhibit C attached hereto and incorporated by reference). The conveyance did
not identify or otherwise transfer the adjudicated Water Production Rights, which were retained |
separately in the names of John Peter Lounsbury and Carolyn Joy Lounsbury. Further, no change
to the Watermaster’s records of ownership was made.

26.  On or about July 6, 2006, John Peter Lounsbury conveyed by Interspousal
Transfer Grant Deed all of his interest in the real property described as 14499 Robinson Ranch
Road to Carolyn Joy Lounsbury as her sole and separate property. (As more fully described in
Exhibit D attached hereto and incorporated by reference). The conveyance did not identify or
otherwise transfer the adjudicated Water Production Rights, which were retained separately in the
names of John Peter Lounsbury and Carolyn Joy Lounsbury. Further, no change to the
Watermaster’s records of ownership was made.

27. At all relevant times herein, all records with the Watermaster reflect Plaintiffs John
Peter Lounsbury and Carolyn Joy Lounsbury as the owners of said Water Production Rights.

Water Production Rights Were Not Used or Considered As Security In Connection With A

Loan Obtained On The Property

28.  On or about February 16, 2007, Plaintiff acquired a property appraisal from
AllStar Appraisals for purposes of obtaining a loan on the property. (As more fully described in
Exhibit E attached hereto and incorporated by reference). Plaintiffs are informed and believe that
the appraisal and corresponding loan documents incorporating the appraisai reflect an estimated
value of $620,000 of the home at that time. Plaintiffs are informed and believe that the property
appraisal report did not expressly identify the adjudicated Water Production Rights at the

direction of Defendants

6
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29.  The adjudicated Water Production Rights are valued in an amount substantially
more than the property itself. Subsequent to the issuance of the appraisal report, the appraiser
stated: “Water rights were not considered in appraisal.”

30.  On or about March 22, 2007, Plaintiff Carolyn Joy Lounsbury, by herself, obtained
a loan in the amount of $465,000 from Defendant Washington Mutual Bank secured by the real
property described as 14499 Robinson Ranch Road.

31.  The loan documentation did not identify, incorporate or consider the value of the
adjudicated Waler Production Rights as security for the loan. On the contrary, Defendants, acting
in concert with one another, represented in the March 22, 2007 loan documentation that the
security interest for the loan was only the home itself and not the adjudicated Water Production
Rights.

32.  The loan documentation containing these representations was prepared by Susan
Staudinger on or about March 22, 2007 on behalf of Defendant Washington Mutual Bank, whom
Plaintffs are informed and believe, and thereon allege, was acting in concert with all Defendants,
and is attached hereto as Exhibit I and incorporated by reference. Plaintiffs are informed and
believe that other individuals acting on behalf of Defendants, whose identities are unknown at this
time, also contributed to these representations.

Defendants Foreclosed On the Real Property

33.  Inor late 2008, foreclosure proceedings commenced on the parcel of real property
located at 14499 Robinson Ranch Road in Oro Grande, California.

34 On or about December 10, 2008, Defendant JP Morgan Chase conveyed to
Defendant LaSalle Bank NA, as trustee for WaMu Mortpage Pass-Through Certificates Series
2007-0AS5 Trust, its interest in the deed of trust dated March 22, 2007. The conveyance did not
identify or otherwise transfer the adjudicated Water Production Rights, which were retained
separately in the names of John Peter Lounsbury and Carolyn Joy Lounsbury. Further, no change
to the Watermaster’s records of ownership was made.

35, On or about March 12, 2009, Plaintiffs received a Notice of Trustee’s Sale

regarding alleged default under the deed of trust dated March 22, 2007. (As more fully described
7
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in Exhibit G attached hereto and incorporated by reference). The notice and legal description
attached thereto did not identify the adjudicated Water Production Rights.

36.  On or about May 20, 2009, Defendant California Reconveyance Company as
Trustee granted and conveyed, without covenant or warranty, express or implied, to Defendant
Bank of America, National Association, as successor by merger to LaSalle Bank NA as trustee
for Defendant Washington Mutual Bank, all of its rights, title and interest in the real property
known as 14499 Robinson Ranch Road. (As more fully described in Exhibit H attached hereto
and incorporated by reference). The Trustee’s Deed did not identify or otherwise transfer the
adjudicated Water Production Rights. Further, no change to the Watermaster’s records of
ownership was made.

Defendants Provided No Notice At Any Time That They Intended To Foreclose on Water

Production Rights

37. At no time did any Defendant provide notice to any person, including Plaintiffs,
that said Water Production Rights were valued or included as security of the loan or would be
foreclosed upon by forced sale in violation of California Civil Code § 2924 et seq.

38. At no time did any Defendant transfer or make a request to transfer title to the
Water Production Rights on file with the Watermaster.

39. At no time did any Defendant, upon foreclosing on the real property, follow the
procedure required to transfer and/or obtain the Water Production Rights. Pursuant to the Rules
and Regulations of the Mojave Basin Area Watermaster:

Property Foreclosures or Other Forced Sales. Should a property foreclosure or other

forced sale occur which includes property containing water production facilities and

point of water use from those facilities previously verified by Watermaster and

entered by the Court as Base Annual Production Right on Table B-1 or B-2 of the

Judgment, Watermaster shall process a “Transfer of Base Annua! Production Right

After Foreclosure,” if requested by the Purchaser of the Property (“Purchaser™) at

the forced sale, using the following procedure and ali other applicable sections of
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these Rules and Regulations. (Rules and Regulations of the Mojave Basin Area

Watermaster, Y 13).

40,  Defendants represented to Plaintiffs and the public that the property for sale
did NOT include any Water Production Rights during the foreclosure proceedings by
listing the property for sale without Water Production Rights.

41. At that time, Defendants refused to sell the real property back to Plaintiffs
for the asking price at the time of the foreclosure sale. Plaintiffs are informed and believe,
and thereon allege, that Defendant Bank of America purchased the property back for
approximately $169,150 after receiving no other offers on the property.

Plaintiffs I.eased Their Water Production Rights In Reliance Upon Defendants’

Representations

42.  Atall relevant times herein, the Water Production Rights have been used by
Plaintiffs and/or leased by Plaintiffs to third parties.

43, Relying on Defendants’ representations that said Water Production Rights were
not included as security for the loan and not foreclosed upon, on or about June 23, 2009, Plaintiffs
entered into a Water Lease Agreement with third parties to lease the Water Production Rights in
exchange for valuable consideration.

Defendants’ Adverse Claim of Right

44,  Plaintiffs deny that Defendants have obtained any interest in the Water Production
Rights as a result of foreclosure proceedings. As described above, the Water Production Rights
were oblained and reserved separately from the real property, were not used as a security interest
for any loan on the property foreclosed upon, were not included in any notice of foreclosure, and
thus were not conveyed upon foreclosure. At no time prior to, during, or immediately after the
forced sale did any Defendant assert an interest in Plaintiffs’ adjudicated Water Production
Rights.

45.  In an unlawful, fraudulent and appalling attempt to take advantage of the

Lounsburys, Defendants have since made adverse claims to Plaintiffs’ Water Production Rights,

9
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knowing them to be false, verbally and/or in writing to third parties, including the Watermaster
and the public at large, including third party purchasers/lessees.

46. Plaintiffs are informed and believe that on or about January 11, 2010, two
unidentified representatives and/or appraisers from Defendant Bank of America, acting in concert
with all other Defendants, visited the offices of the Watermaster and verbally made claims to an
ownership interest in the Water Production Rights to representatives of the Watermaster.
Plaintiffs are informed and believe that on or about January 25, 2010, the Watermaster in turn put
a hold on the transfer of all Water Production Rights, including unused free production
accumulated by Plaintiffs before any foreclosure tock place, and advised potential purchasers
and/or lessees of Plaintiffs” Water Production Rights that a conflict exists with respect to the
ownership of the Water Production Rights, including third parties with whom Plaintiffs had a
lease agreement in place.

47. Plaintiffs are informed and believe that on or before February 19, 2010, Defendant
Bank of America, acting in concert with all other Defendants, listed the property for sale to the
public, including third parties with whom Plaintiffs had an agreement in place, WITH Water
Production Rights in the amount of $900,000 by way of multiple listing service, thereby making
adverse claims to the Water Production Rights. This representation was made after Defendants
represented to Plaintiffs and the public through the multiple listing service that the property did
NOT including Water Production Rights in connection with the foreclosure sale on or about May
7, 2009, at which time Defendants purchased back the property for $169,150.

48.  Defendants’ adverse claims have caused potential purchasers and/or lessees of
Plaintiffs” Water Production Rights, including third parties with whom Plaintiffs had an
agreement in place, to forego and/or withhold payment under various leases. Defendant’s false
claims to Plaintiffs’ Water Production Rights have also forestalled the commencement of the
purchase and/or lease of Plaintifls’ Water Production Rights as the Watermaster has indicated it
will not process any lease or change of ownership until all outstanding issues are resolved,
thereby causing significant monetary damages to Plaintiffs,

49.  Although Plaintiffs’ Water Production Rights have at all times been held
10
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separately in the names of John Peter and Carolyn Joy Lounsbury, were not used as security for
any loan between Carolyn Joy Lounsbury and Defendants, were not identified in any notice
proceedings, and were not included or noticed in the foreclosure sale, Defendants have
maliciously and unlawfully made claim to Plaintiffs’ Water Production Rights.

50. Plaintiffs are informed and believe that Defendants, and each of them, knew of the
existence of the Water Production Rights at all relevant times herein, faisely represented to the
Lounsburys that the security for their loan did not include such Water Production Rights, and
falsely represented to the Lounsburys and the public that the property at the trustee’s sale did not
include the Water Production Rights. In doing so, Plaintiffs are informed and believe that
Defendants intended at all times to acquire the property at a bargain price via foreclosure and,
through trickery and deceit, take Plaintiffs’ separate Water Production Rights.

FIRST CAUSE OF ACTION

(Quiet Title)

51.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and beiow.

52.  Plaintiffs are the sole owners of the Water Production Rights (as described in
Exhibit A, atiached hereto) obtained pursuant to Judgment in the Mojave Water Adjudication.

53.  Plaintiffs are informed and believe and on that basis allege that one or more
Defendants claim interests that are adverse to Plaintiffs’ legal title to the Water Production
Rights.

54.  Plaintiffs are informed and believe and on that basis allege that these claims are
without any right as Defendants neither have nor obtained right, title, stake, lien, nor interest in
the subject Water Production Rights.

55.  Plaintiffs are informed and believe and on that basis allege that Defendants’
claims, individually and collectively, constitute a cloud on Plaintiffs’ respective rights, title and
interests in said Water Production Rights.

56.  Plaintiffs seek to quiet title in the name of Plaintiffs, John Peter Lounsbury and

Carolyn Joy Lounsbury, as to the Water Production Rights described above. Specifically,
11
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Plaintiffs seek a judicial determination quieting Plaintiffs’ title to the Water Production Rights
obtained in the Mojave Water Adjudication and all related rights to conduct groundwater
production activities against all Defendants, unknown Defendants DOES 1-100, and any and ali
other adverse claims.

SECOND CAUSE OF ACTION

(Declaratory Relief)

57.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and below.

58. By virtue of the Complaint, an actual controversy has arisen and now exists
between Plaintiffs and Defendants conceming their desire to acquire Plaintiffs’ Water Production
Rights. Plaintiffs are informed and believe and on that basis allege that Defendants, individually
and/or collectively, deny that Plaintiffs are the sole owners of the Water Production Rights as
described above and obtained in the Mojave Water Adjudication.

59.  Plaintiffs desire a judicial determination and declaration that Plaintiffs are the sole
owners of the Water Production Rights as more fully described in Exhibit A attached hereto and
incorporated by reference.

60.  Plaintiffs desire a judicial determination and declaration that all Official Records
located in the Counties of San Bernardino and Riverside, including those of the Watermaster, do
and should identify Plaintiffs as the present and sole owners of the Water Production Rights.

61.  Plaintiffs desire a judicial determination and declaration that the ownership and
legal title of said Water Production Rights were not conveyed to any other party by foreclosure
or other means.

62.  Such declarations are necessary and appropriate so that Plaintiffs may ascertain

and utilize their interest in the Water Production Rights.
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THIRD CAUSE OF ACTION

(Intentional Misrepresentation)

63.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and below.

64.  Plaintiffs are informed and believe and on that basis allege that Defendants falsely,
recklessly and without regard for its truth, represented to Plaintiffs both orally and in writing that
Defendants valued as security for the loan and acquired by way of the subsequent foreclosure
only the real property located at 14499 Robinson Ranch Road and not any Water Production
Rights. As more fully detailed in paragraphs 28-36 above and fully incorporated herein,
Defendants, and each of them as each other’s agent, alter-ego, servant, co-conspirator, partner,
representative or employee, affirmatively represented to Plaintiffs both orally and in the attached
writings on February 16, 2007, March 22, 2007, and again on March 12, 2009 that the security
mnterest for the loan issued to Carolyn Lounsbury was only the home itself, and not Water
Production Rights. (See Exhibits E-H incorporated herein by reference).

65.  Plaintiffs are informed and believe and on that basis allege that Defendants
intentionally, recklessly and/or maliciously made such material representations knowing and
believing them to be false so as to ultimately deprive Plaintiffs of their reserved Water Production
Rights through trickery and deceit.

66.  Plaintiffs are informed and believe and on that basis allege that Defendants
intended at ali relevant times that Plaintiffs would rely on the representations identified above.

67.  Plaintiffs did in fact reasonably and justifiably rely on Defendants’ representations
that the Water Production rights were not included in any appraisal, used as security for the loan
obtained by Carolyn Lounsbury, or foreclosed upon by foregoing making an offer on the real
property during the foreclosure sale, believing Defendants’ representations that said Water
Production Rights were not being sold.

68.  Plaintiffs’ reliance on Defendants’ misrepresentations by foregoing making an
offer on the real property during the foreciosure sale, believing Defendants’ representations that

said Water Production Rights were not being sold, has proximately caused substantial harm to
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Plaintiffs in an amount to be determined at trial. Plaintiffs’ reliance on these representations was a
substantial factor in causing the harm.

69.  As Defendants’ conduct was and continues to be negligent, oppressive, reckless,
malicious, fraudulent, intentional and/or illegal, Plaintiffs are also entitled to punitive and/or
exemplary damages.

FOURTH CAUSE OF ACTION

(Negligent Misrepresentation)

70.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and below.

71.  Plaintiffs are informed and believe and on that basis allege that Defendants faisely,
recklessly and/or negligently represented to Plaintiffs both orally and in writing that Defendants
valued as security for the loan and acquired by way of the subsequent foreclosure only the real
property located at 14499 Robinson Ranch Road and not any Water Production Rights. As more
fully detailed in paragraphs 28-36 above and fully incorporated herein, Defendants, and each of
them as each other’s agent, alter-ego, servant, co-conspirator, partner, representative or employee,
affirmatively represented to Plaintiffs both orally and in the attached writings on February 16,
2007, March 22, 2007, and again on March 12, 2009 that the security interest for the loan issued
to Carolyn Lounsbury was only the home itself, and not Water Production Rights. {See Exhibits
E-H incorporated herein by reference).

72.  Plaintiffs are informed and belicve and on that basis allege that Defendants
recklessly, maliciously, unreasonably and/or negligently made such material representations
without regard to their truth and had no reasonable grounds for believing the representations to be
true when they were made.

73.  Plaintiffs are informed and believe and on that basis allege that Defendants
intended at all refevant times that Plaintiffs would rely on the representations identified above,

74. Plaintiffs did in fact reasonably and justifiably rely on Defendants’ representations
that the Water Production rights were not included in any appraisal, used as security for the loan

obtained by Carolyn Lounsbury, or foreclosed upon by foregoing making an offer on the real
14
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property during the foreclosure sale, believing Defendants’ representations that said Water
Production Rights were not being sold.

75.  Plaintiffs’ reliance on Defendants’ misrepresentations by foregoing making an
offer on the real property during the foreclosure sale, believing Defendants’ representations that
said Water Production Rights were not being sold, has proximately caused substantial harm to
Plaintiffs in an amount to be determined at trial. Plaintiffs’ reliance on these representations was a
substantial factor in causing the harm.

FIFTH CAUSE OF ACTION
(Fraud by Concealment)

76.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and below.

77.  Plaintiffs are informed and believe and on that basis allege that Defendants had a
duty to disclose to Plaintiffs the basis for and value of their security instrument on which
Defendants intended to foreclose upon,

78. Plaintiffs are informed and believe and on that basis allege that Defendants
intentionally concealed and suppressed the fact that they intended on using as security and
foreclosing upon Plaintiffs’ Water Production Rights, and concealed and suppressed the value of
Plaintiffs’ security.

79.  Plaintiffs are infonmed and believe and on that basis allege that Defendants’
concealment and suppression of these facts were done so with the intent to defraud Plaintiffs.

80. Plaintifts, at all relevant times herein, were unaware that Defendants concealed
and suppressed the fact that they intended on using as security and foreclosing upon Plaintiffs’
Water Production Rights or that Defendants concealed and suppressed the value of Plaintiffs’
security.

8l. Plaintiffs, had they been aware of such fraudulent intent, would have taken action
to prevent foreclosure.

82.  Plaintiffs are informed and believe and on that basis allege that Defendants’

actions have proximately caused substantial harm to Plaintiffs in an amount to be determined at
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trial.

83.  As Defendants’ conduct was and continues to be negligent, oppressive, reckless,
malicious, fraudulent, intentional and/or illegal, Plaintiffs are also entitled to punitive and/or
exemplary damages.

SIXTH CAUSE OF ACTION

(Slander of Title)

84.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and below.

85.  Plaintiffs are the sole owners of the Water Production Rights obtained in the
Mojave Water Adjudication.

86.  Plaintiffs are informed and believe and on that basis allege that Defendants have
made false and unfounded claims to an interest in Plaintiffs’ Water Production Rights, made
maliciously, knowingly and/or recklessly, and have published such false and unfounded claims to
Plaintiffs’ Water Production Rights to third persons both orally and in writing.

87.  Plaintiffs are informed and believe and on that basis allege that Defendants
understood that such false and unfounded claims to an interest in Plaintiffs’ Water Production
Rights would potentially cast doubt as to the ownership rights of Plaintiffs.

88.  Plaintiffs are informed and believe and on that basis allege that Defendants’ false
and unfounded claims to an interest in Plaintiffs’ Water Production Rights have disrupted
Plaintiffs’ contractual relationship with actual and potential purchasers/lessees of the Water
Production Rights,

89.  Plaintiffs arc informed and believe and on that basis allege that Defendants’ false
and unfounded claims to an interest in Plaintiffs® Water Production Rights have caused
substantial harm to Plaintiffs in an amount to be determined at trial.

90.  As Defendants’ conduct was and continues to be negligent, oppressive, reckless,
malicious, fraudulent, intentional and/or illegal, Plaintiffs are also entitled to punitive and/or

exemplary damages.
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SEVENTH CAUSE OF ACTION
(Intentional Interference With Prospective Economic Advantage)

91.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and below.

92, Plaintiffs are the sole owners of the Water Production Rights obtained in the
Mojave Water Adjudication.

93.  Plaintiffs, at all relevant times herein, have had existing and/or prospective offers
to purchase and/or lease their Water Production Rights that would have resulted in a future
economic benefit to Plaintiffs.

94.  Plaintiffs are informed and believe and thereon allege that Defendants knew of the
existing and prospective offers to purchase/lease Plaintiffs’ Water Production Rights.

95.  Plaintiffs are informed and believe and thereon allege that Defendants intended to
interfere and disrupt Plaintiffs’ contractual relationship with third parties by making adverse
claims to Plaintiffs’ Water Production Rights, knowing them to be false, to the Watermaster and
the public at large, including third party purchasers/lessees, intending to take and/or lease the
Water Production Rights for themselves.

96. Defendants’ adverse claims have caused lessees of Plaintiffs” Water Production
Rights to withhold payment under various leases and/or forego the continuation of the leases.
Defendant’s false claims to Plaintiffs’ Water Production Rights have also forestalled additional
leases of Plaintiffs’ Water Production Rights as the Watermaster has indicated it will not process
any lease or change of ownership until all outstanding issues are resolved.

97.  Plaintiffs are informed and believe and on that basis allege that Defendants’
wrongful and unfounded claims to an interest in Plaintiffs’ Water Production Rights was a
substantial factor in causing potential purchasers/lessees to terminate certain leases and forego
purchases of Water Production Rights, thereby causing harm to Plaintiffs in an amount to be
determined at trial.

98.  AsDefendants’ conduct was and continues to be negligent, oppressive, reckless,

malicious, fraudulent, intentional and/or illegal, Plaintiffs are also entitled to punitive and/or
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exemplary damages.

EIGHTH CAUSE OF ACTION

(Negligent Interference with Prospcective Economic Advantage)

99.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and below.

100.  Plaintiffs are the sole owners of the Water Production Rights obtained in the
Mojave Water Adjudication.

101.  Plaintiffs, at all relevant times herein, have had existing and/or prospective offers
to purchase and/or lease their Water Production Rights that would bave resulted in a future
economic benefit to Plaintiffs.

102.  Plaintiffs are informed and believe and on that basis allege that Defendants knew
or should have known of Plaintiffs’ existing and/or prospective offers to purchase/lease their
Water Production Rights.

103.  Plaintiffs are informed and believe and on that basis allege that Defendants failed
to act with reasonable care by making reckless and unfounded claims to an interest in Plaintiffs’
Water Production Rights to the third party purchasers/lessees as detailed above in paragraphs 44-
50 and incorporated herein.

104.  Plaintiffs are informed and believe and on that basis allege that Defendants knew
or should have known that their failure to act with reasonable care in making false and unfounded
claims to an interest in Plaintiffs’ Water Production Rights would cause third party
purchasers/lessees to forego efforts to purchase/lease said Water Production Rights.

105.  Plaintiffs are informed and believe énd on that basis allege that Defendants’
reckless and unfounded claims to an interest in Plaintiffs’ Water Production Rights have caused
third party purchasers and/or lessees of the Water Production Rights to forego present efforts to
purchase and/or lease said Water Production Rights.

106.  Plaintiffs are informed and believe and on that basis allege that Defendants’

reckless and unfounded claims to an interest in Plaintiffs’ Water Production Rights have caused

“substantial harm to Plaintiffs in an amount to be determined at trial.
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NINTH CAUSE OF ACTION

(Unfair Business Practices)

107.  Plaintiffs reallege and incorporate herein the allegations contained in each
paragraph above and below.

108. The California Unfair Business Practices Act, Business and Professions Code
(B&P Code) Section 17200, et seq., is designed to “safeguard the public ... and foster and
encourage competition by prohibiting unfair, dishonest, deceptive, destructive, fraudulent and
discriminatory practices by which fair and honest competition is destroyed or prevented.” (B&P
Code Section 17100.) B&P Code Section 17200 defines unfair competition to mean and include
“unlawful, unfair or fraudulent business practices.” Section 17203 provides that “(a)ny person
performing or proposing to perform an act of unfair competition within this state may be enjoined
in any court of competent jurisdiction.”

109. Defendants, as alleged above, engaged in the lending business in the State of
California. With respect to the relationship between Defendants and Plaintiffs, and other
borrowers, Defendants have engaged and continue to engage in unfair business practices
described herein.

110. By violating the law related to the facts and causes of action detailed above, the
acts of Defendants constitute unfair and unlawful business practices under Business and
Professions Code § 17200, ef seq.

111.  B&P Code Section 17203 entitles Plaintiffs to an injunction against Defendants,
and each of them, to prevent Defendants’ ongoing unfair business practices. Plaintiffs request an
injunction prohibiting the sale of Plaintiffs’ Water Production Rights to any third party purchaser.

112.  B&P Code Section 17204 entitles Plaintiffs to restitution from Defendants, and
each of them, for their injuries and also empowers this court to {orce Defendants to disgorge the
profits obtained by them through the practice of the above-stated unfair business practices.
Plaintiffs request damages and/or restitution of ail monies and profits to be disgorged from
Defendants in an amount according to proof at time of trial.

113, As Defendants’ conduct was and continues to be negligent, oppressive, reckless,
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malicious, fraudulent, intentional and/or illegal, Plaintiffs are also entitled to punitive and/or

exemplary damages.

PRAYERS FOR RELIEF

WHEREFORE, Plaintiffs pray for:

1.

=Nooe

10,

A judicial determination quieting Plaintiffs’ title to the Water Production Rights
obtained in the Mojave Water Adjudication and all related rights to conduct
groundwater production activities against all Defendants, unknown Defendants
DOES 1-100, and any and all other adverse claims;

A judicial determination and declaration that Plaintiffs are the sole owners of the
Water Production Rights as more fully described in Exhibit A attached hereto and
incorporated by reference.

A judicial determination and declaration that all Official Records located in the
Counties of San Bemardino and Riverside, including those of the Watermaster, do
and should identify Plaintiffs as the present and sole owners of the Water
Production Rights;

A judicial determination and declaration that the ownership and legal title of said
Water Production Rights was not conveyed to any other party by foreclosure or
other means;

For compensatory damages in an amount to be determined at trial;

For special damages in an amount according to proof at trial;

For consequential and incidental damages in an amount according to proof at trial;
For an injunction prohibiting the sale by Defendants of Plaintiffs’ Water
Production Rights;

For an award of punitive damages and exemplary damages in an amount
appropriate to punish or set an example of Defendants pursuant to Civil Code
section 3294,

For attorneys’ fees and costs of suit herein incurred according to proof at trial; and
20
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11.  For such other and further relief as the Court may deem proper.

Respecifully submitted,

DATED: June 14, 2010 Caufield & Z’LLP

Jghtery L. Caufield, Esq.
Attorneys for Plaintiffs John Peter and Carolyn
Lounsbury

DEMAND FOR JURY TRIAL

PLAINTIFFS hereby demand a trial by jury over their causes of action.

DATED: June 14, 2010 Caufiel es, f]’

Jeffery L. Caufield, Esq.
Attorneys for Plaintiffs John Peter and Carolyn
Lounsbury
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VYERIFICATION

I, John Peter Lounsbury, am Plaintiff in this action and owner of the adjudicated Water
Production Rights as recognized by the Watermaster. I have read the Complaint and it is true of

my own knowledge, except as to those matters stated on information or belief, and as to those
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matters I believe them 1o be true.

1 declare under penalty of perjury that the foregoing is true and correct.

Executed in

, California on June 2010.

John Peter Lounsbury
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BEFORE THE SAN BERNARDINO WATER DISTRICT
BOARD OF DIRECTORS
APRIL 8, 2011

Administrative Matter

CHAIRPERSON: Item 6 and 6(a). }. Peter and Carolyn Lounsbury to Bank of America.
And the chair will recuse herself from this item and I will turn this part of the meeting

over to Director Lowry.

DIRECTOR LOWRY: Okay. Let me make a statement. At the last meeting there was
an indication that not all the information had been submitted by both Bank of America
and the Lounsburys. So much to my chagrin I said I would consider reviewing additionat
information. So in it came and it’s posted on the web site and distributed to the Board.
So 1looked at that material, and there’s stacks of it, and I have no reason to change or go
in contrast to the staff recommendations. You might want to let folks talk — I can surely

stand it after a review of this material.

(Unidentified speaker): Do you want this in a public hearing setting?

DIRECTOR LOWRY: No, a simple motion would be — but you might let anybody that

wants to address this issue address it.
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(Unidentified speaker): Well, I have a speaker card. Jeff Caufield.

MR. CAUFIELD: Thank you. My name is Jeff Caufield. I'm an attorney. I represent
Pete and Carol Lounsbury with respect to this transfer. I also represent Pete and Carol
Lounsbury in current litigation in the San Bernardino Superior Court on this tssue.

Our position has been, with respect to this transfer, that because there is a case and
there’s a lawsuit that’s been set for trial, and this issue is going to be decided by the San
Bernardino Superior Court, that the Watermaster should, as it always has, take the
position that under Section G of the foreclosure rules which says if there’s a dispute, you
guys will let the courts decide — that you will simply hold off your decision until the

courts decide.

Now, if B of A is right and this is a clear-cut issue that can be decided as a matter oflaﬁv,
then I think we’re going to find out on May 17", That’s when our motions for summary
judgment are going fo be heard. So this is truly an issue that’s black and white, no-
brainer, then the court’s going to let you guys know on May 17", § udge Ochoa is going
to render a decision and after that, if B of A comes in to here, you’ll be as a board
protected because you’ll have a judgment that’s decided the issue.

We also have a motion for summary judgment in our favor on May 17". I think it’s more
likely Judge Ochoa is going to grant the decision in our favor and we’re going to win.
Now of course if the Watermaster decides the other way, it’s going to look really bad for
the Watermaster, particularly to the Riverside Superior Court who’s supervising you, if

you guys are making decisions and then the San Bernardino Superior Couri decides
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differently. Plus the other issue that’s called into question regarding the decision is that if
you make a decision today, that decision can be appealed to the Riverside Superior Court.
So then we would have two courts fighting about the same, exact decision, which could

end up coming into two different decisions.

So all we ask is, you know what, you’ve always taken the position to stay out of these
types of disputes and let the courts resolve them. Let the judge and jury do it. That’s
generally not the Watermaster’s function — not to sit as judge and jury. That’s not what
your job is. And in this instance I think there’s a lot of facts and a lot of things that at
least call into question whether or not, what exactly happened with respect to this
foreclosure and whether or not the water rights were or were not included in the
foreclosure. This is not analogous to the Most situation. 1 uﬁdmstand many years ago —
and I was involved — in the Most foreciosure issue that came up many years ago. In fact,
if I recall correctly, I was the one that drafted the foreclosure rules that said we're going
to stay out of this because the Board at that time said, you know what, we don’t want —
we can’t take positions and thrust ourselves in the middle of the litigation. That doesn’™t
make sense. That's not what we're here for. We’re an arm of the Riverside Superior
Court. Specifically the judgment says we can process transfers but it doesn’t give us
authority to adjudicate disputes between parties. Because specifically the judgment,
which is what created the Watermaster, Exhibit F of that judgment -- well first of all, the
Judgment says the Watermaster may conduct transfers pursuant to Exhibit F of that
judgment. Exhibit F to the judgment says the only way the Watermaster can process

transfers is if there’s a joint request by both parties to conduct the transfer. That”s what
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Exhibit F says. The problem is here you don’t have a joint request. So the decision in
this instance is you can't make a decision, because the court didn’t give you that
authority. And that’s why Exhibit F ~ I'm sorry, in your regulations Section G of the
foreclosure ruies says if there’s a dispute we let the courts decide, we let the judge tell us
what to do, and then we get involved. When all’s said and done, we don’t want ~ you

guys are not in the business of jumping in the middle of other lawsuits.

1 was a little concerned regarding the staff report in this instance. The staff report was
issued on March 25%, Our materials were not even submitted until March 31%. So I'm a
little troubled tha£ the staff report — the staff didn’t get our — issued a staff report. The
whole reason why we continued this from March 23™ was because we were going 1o
submit materials to the staff to look at. The staff repoﬁ came out on March 25™ and our
materials were submitted on March 31%, So the staff report was issued without our
materials being even received, which is a little troubling to me, because | think there’s a
certain problem with the Brown Act compliance issues that may arise by the fact that the
staff report predated our materials. We had said on the 23™ that we would get it to them
- to you guys — by the end of the month. Because we figured it would take several days,

like 1 said, to get it to the staff.
Going to some of the issues that were raised in the Bank of America’s transfer request,

and I want to highlight the ones I think that are important and you guys should be aware

of, 1 would be surprised and | don’t mean to make this - to demean you guys, but the
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stack — between ourselves and Bank of America — the stack that was submitted was about

this tall. You guys actually had the time to read that stack?

MR. BRUNICK. 1don’t think that’s any of your business. Go on with your

presentation.

MR. CAUFIELD: Okay, but I'm just saying, 1 mean there’s a lot of stuff —

MR. BRUNICK: Why don’t you go on with your presentation?

MR, CAUFIELD: Okay. 'm just saying you guys had a chance —

MR. BRUNICK.: Piease go on with your presentation.

(Unidentified speaker): Mr. Brunick, does the five-minute rule —

MR. BRUNICK: Well, I'll give him enough time to make his case, but I don’t think his

question of whether the Board has done any review or question the Board’s duty in the

review of the documents.

MR. CAUFIELD: Well, I was just saying it was a big stack. And if you guys reviewed

it, well, it's a lot to review and it’s a lot in a very shorl time to review it in. So I’m not

11909091




saying you didn’t review it or accusing anybody of anything, I'm just saying that’s a lot
of stuff to try to wade through and figure out a very complex issue. But anyway.

In B of A’s request, they call — they said Pete Lounsbury’s water rights ~ in the case law
they submitted, they said Pete Lounsbury’s water rights were overlying water rights at the
time he stipulated his objection. That's the fundamental premise of their argument. And

they cite case law talking about the overlying water rights running to the land.

Well, the fundamental problem with that issue is that the judgment expressly illuminated
the distinction as to whether the rights were riparian, overlying, appropriative or
prescriptive or otherwise. The judge says that. That's what the judge says — we
illuminate, in fact, enjoin anyone from arguing that. Yet here we have Bank of America
coming to you guys after they’ve been enjoined by a court as a part of that judgment from
arguing whether rights are riparian, appropriative or otherwise and saying, oh, Base

Annual Production rights are really overlying rights.

And so, therefore, they run with the land as ap overlying right would. Well, you have a
judgment that says those distinctions went away. Plus the fact there’s a fundamental
problem with that argument. Overlying water rights are where you pump water on your
land, you're limited to the reasonable beneficial use of the water that you’re producing on

your land.

But again, to be overlying it has to be produced on the land. Pete Lounsbury, when he

stipulated the judgment, he didn’t have a well on his property. So therefore, his rights
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could not as a matter of law have been considered to be overlying. So even if you take
Bank of America’s premise that Base Annual Production rights are overlying water rights
and take the argument as truth, Pete did not have a well on his property. The water that
he used on his property was being produced on property owned by another and had been
piped to his property. Accordingly, it could not as a maftter of law be considered to be an
overlying water right. So therefore, Bank of America’s entire argument that this was an
overlying water right when Pete stipulated back in 1992 is incorrect as a matier of law. It

cannot be.

Now there’s also under California water law a fundamental premise that overlying water
rights, as Bank of America contends these are, California water law says overlying water
rights cannot be leased, sold or transferred. Well, guess what? You have a judginent that -
says these water rights can be leased, sold or fransferred, which means the definition of a
Base Annual Production right in the judgment is completely contradicted — completely
contradicts California law. Moreover, guess what? Since 1992, Pete Lounsbury has
leased his water rights for use on other properties. Those — that water has not been used
on that property for something like nineteen years. | cannot think of a more distinet
situation where water has been severed from the land when it’s been leased to others and
the Watermaster, every single year, has approved that lease. You can’t say it’s running
with the land, it hasn’t been severed, when you guys are the ones that approved its use
clsewhere. You can’t say it’s an overlying water right when overlying water rights can’t
be leased. Yet the Watermaster, for eighteen years, has approved that yearly lease by

Pete to others. Eighteen years of administrative records support that.
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Now, in this instance, in 2002 Pete and Carol Lounsbury were listed in Table B(1) as
being the owner of the Base AnnuaI'Production, the BAP. In 2002, they transferred their
property to a trust. Now, the Watermaster has a set of regulations. Those regulations say
only in the event that water nights are transferred do you submit a request to the
Watermaster. There’s nothing required by Pete and Carol when they transferred the land
to the property but kept the water rights in their name; there was nothing required to be
done. 1f you guys want to impose a requirement that when people sell land and they keep
the water rights, that they have to give something to the Watermaster, you’ve got to put it
in the regulations. Because as the reguiations stand, Pete Lounsbury, when they
transferred the property to a trust in 2002 in order to retain the ownership in their
individual names, they were not required to submit anything to the Watermaster. You
want to change your regulations to require something different, then you should do so.
But Pete and Carol Lounsbury did exactly what they’re supposed to do under the

regulations to retain the ownership separate and apart from the property.

Now, after the property was transferred to a trust, it then was transferred to a joint tenant
estate. Again, all the while Pete and Carol Lounsbury continued to hold title to the Base
Annual Production rights under Table B(1) as their community property. They continued
to yearly come in to the Watermaster. After 2002 every year they came in as Pete and
Carol Lounsbury -- not as a trust, not as a joint tenancy -- and asked for the water to be
leased. And every year after 2002, after the property had been transferred out of their
names, they got billed by the Watermaster for the water rights and they paid as Pete and

Carol Lounsbury out of their cornmunity property estate. So, in other words, the
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property’s been transferred away out of their names for years. There’s a lot of producers
in the basin that have sold the land, yet they still own the water rights. That’s exactly

what Pete and Carol did in this instance.

Now, the property was then transferred a third time. So, Pete and Carol owned the
property; they transferred it to a trust. The trust then transferred the property to a joint
tenant. The joint tenant then transferred the property to Carol Lounsbury as her separate
property. It was only then, after Carol Lounsbury owned the property as her separate
property, that she got a loan from WaMu. That loan from WaMu was to Carol
Lounsbury as her separate property. All the while since 2002, the last nine years, the
Base Annual Production rights never changed hands. They were always in Pete and
Carol Lounsbury’s names as their community property, which is important, because they

never got transferred.

What B of A demands of you today is that, without a request, that you guys have to —
Pete and Carol Lounsbury - you had to decide without a request that the water rights
really got transferred from Pete and Carol Lounsbury’s community property to a trust in
2002. Then you have to decide that for the water rights to get from the trust to the joint
tenants, that without a request by Pete and Carol or any of the parties, that the water
rights had to have been transferred from the trust to the joint tenancy. Then you have to
decide, without a request for transfer, that the water rights were transferred from the joint
tenancy to Carol Lounsbury as her separate property to get the water rights in her name.

That’s three transfers without any written request. The judgment doesn’t allow you to
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transfer water rights without a written request. Yet, that’s what B of A demands of you
to do because that’s the only way they can get the water rights into Carol Lounsbury’s
hands. You have to do three transfers through three different deeds that have gone
without any water transfers being asked of the Watermaster in order to undo — to gift

Bank of America the Base Annual Production rights.

You know, now it’s in a scary land here because I don’t think the Watermaster’s ever
transferred water rights without at least one of the two parties requesting the transfer.
Pete and Carol certainly didn’t request a transfer to the trust, and neither did the trust
request a transfer. The trust didn’t request a transfer; neither did the joint tenancy. The
joint tenancy didn’t request a transfer and neither did Carol. Yet B of A, who was not a
party to any of those transactions, is asking that you have to now find a transfer of the
Base Annual Production rights through all three of those transfers. To me, that’s

ridiculous.
(Unidentified speaker): (Unintelligible)

MR CAUFIELD: Yes, 1 can. Now, again as I mentioned, the judgment is very specific.
I would encourage you to look at Exhibit F of the judgment which limits your ability to
transfer water rights only when there’s been a joint request. There is no provision in the
judgment that allows you to transfer water rights if there is not a joint request. The word
“jotnt™ is in the sentence that talks about the transfers. It’s not addressed in the staff

report, but again, it would appear because you only exist as an entity created by the court,
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that there would be the argument that should you decide or have an adjudicate function
and pick and choose between who gets the water rights, that would exceed the authority
under the judgment and you would be acting outside of the limited authority granted to

you by the court in this instance,

(Unidentified speaker): Mr. Caufield, we’ve been generous, but you have to wrap it up.

MR. CAUFIELD: Okay. Thank you very much. I only have one more small point,
Now, under California law, if we’re married it’s called community property. California
law under the family code, if it’s real property, neither spouse can, by themselves,
encumber that real property. Which means, for example, my wife can’t go out and take a
loan on my house unless the bank gets my signature. That’s the only way and the family
code has it absolute. That’s an absolute requirement. In this case, there is not a single
scrap of paper in the loan documentation or otherwise that has Pete’s name on it. He did
not agree to the encumbrance, which of course makes sense because the property was in
Carol Lounsbury’s name as her separate property and the water rights were being held as
community property. So it wasn’t encumbered. It can’t be as a matter of law. His
property rights cannot be taken away unless they got a signature. The bank ~ when
WaMu gave the loan to Carol, if they wanted to encumber the Base Annual Production
rights, they should have said it in the documentation and they had to get Pete’s signature.
That’s just a matter of law. And they didn’t do it. There’s not a single scrap of paper that
has Pete’s signature nor is there any mention of BAP rights in the loan to Carol

Lounsbury. None.
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Now, the final point | would get to, and [ thank you very much for your time, is that
within the documents that we submitted to you is an email from the appraiser that
appraised the property on behalf of Carol Lounsbury when she got the loan. The
appraiser confirmed in writing that Base Annual Production rights were not included as
part of the valuation of the property. For purposes of securing the loan by the bank, the
property was valued as having no Base Annual Production rights. That’s in the
paperwork | gave you. That’s the appraiser. He’s independent. He says, hey, that
property didn’t have Base Annual Production rights. I didn’t appraise it as having Base
Annual Production rights. | appraised that property as having no Base Annual Production
rights. And the bank’s records - WaMu’s records - guess what? The valuation of
$600,000 which is the value of the property without BAP is the value that the bank gave
the property. So that security, the BAP was not security for that loan. It’s not mentioned
in the loan documentation or otherwise. And not even B of A believed they acquired
BAP. When they showed up at the foreclosure which, by the way, the foreclosure had
been cancelled and magically B of A showed up and WaMu showed up after the — and
there’s letters in the file from WaMu that says oops, we screwed up. We actually
cancelled the foreclosure but somebody showed up and we sold it to Bof Aona
cancelled foreclosure. But anyway, Bank of America, after they acquired the property in
the foreclosure, they listed the property for sale without BAP. That’s their own records.
It wasn’t uniil more than a year later that a broker contacted them and said, you know
what, you might have acquired BAP when you purchased the property at foreclosure and
suddenly, magically, a year afier they bought the property at this foreclosure auction,

suddenly B of A was running around saying we’ve got walter rights, we’ve got BAP,
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we’ve got BAP. A year later. Come on. They didn’t believe they purchased the property
with BAP because they didn’t list it for sale with BAP. And the documents from the
broker is what they produced to us on their records, where the broker was, a year later,

saying you may get it. That’s not consistent.

Again, all we’re asking of you guys is — you know what? Punt this over. Let the San
Bernardino Superior Court decide. The judge has already set the trial date. We already
have a hearing date on our motion for summary judgment. Don’t get involved. And
Valerie told us, when we asked, we have a letter from Valerie when we asked to transfer
Pete & Carol’s — some carryover rights they had in the past, Valerie wrote us a letter
saying the Watermaster would not take any action because there was litigation pending.
We just ask you guys to be consistent with what you told Pete and Carol in writing, that
you be consistent with B of A and say you know what? Under Exhibit G — I'm sorry,
Section G of the regulations which say if there’s a dispute, we punt over to the court.
That’s exactly what we’'re going to do. That protects you. That protects my client, and
avoids you guys looking like, you know, potential partiality or other issues, and that’s ali

we ask.

And I hope that — you know, Pete’s been a good guy for many years, paid his water dues
on time, he’s one of the first farmers to stipulate, you know. And he’s well-liked in the

community. Give him a break and let him have this resolved in court. That’s all we ask.
Thank you very much for your time. | appreciate your giving me some extra time to talk,

and if you have any questions, I can point you to, like, for example, I have copies of the
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appraisal deal that was highlighted here: Water rights were not considered in the

appraisal.

MR. BRUNICK: They never are.

MR. CAUFIELD: Well, under the judgment -

MR. BRUNICK: They never are

MR. CAUFIELD: Well, Bill, that’s not true,

MR. BRUNICK: That is true.

MR. CAUFIELD: That’s not true. Under BAP, because it can be sold and valued, it can
be.

{Unidentified speaker): Not in commercial.

MR. CAUFIELD: In a regular commercial, you're right. And in this situation -
{(Unidentified speaker): In all the transfers back —

{(Unidentified speaker): Hand me that gavel.

(Unidentified speaker): Makes no sense, Let’s hear from Bank of America.

(Unidentified speaker): Thank you so much.

MR. MONTOYA: Good afternoon.
{Unidentified speaker): Mr. Montoya.
MR. MONTOYA: [ will take three minutes, This is very —

(Unidentified speaker): Thank you.
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MR. MONTOYA: Bank of America has owned this property through the foreclosure
process since May of 2009 when they foreclosed on Carol Lounsbury because Mr.
Lounsbury gave up all interest in the property through an interspousal deed in 2006 and
didn’t reserve any rights whatsoever. So, as Mr. Brunick I’m sure can tell you, California
water law has been since 1923 water rights are pertinent to land ownership. What Mr.
Lounsbury is claiming here is his 1996 BAP rights give him private rights to water
independent from land ownership. That is not what Judge Kaiser ordered. That’s not
what the California Court of Appeals said. That’s not what the California Supreme

Court has said.

Regardless, this litigation has nothing to do with this matter because Bank of America
National Association is the owner of the property. They have put forth pursuant to your
rules and regulations on January 22", a lawful and appropriate transfer request pursuant
to foreclosure. You, of course, have to rule on that. Mr. Lounsbury wanted to stop this
proceeding, as Mr. Brunick I’m sure could tell you. He could have obtained a temporary
restraining order but he didn’{ take any action. So, you are dealing with only one owner
of the fonmer Lounsbury property; that’s Bank of America. They’re entitled to all the
rights that come along with land ownership, and that includes the BAP rights. They have
the right to jease them if they want to lease them, use them if they want to use them, sell
the property along with it. So, as part of the owner’s obligation to you, they make this
request and your obligation to respond to it is independent of any litigation whatsoever.
They’1e the owner. There’s never been any attempt to overtumn the foreclosure. The

foreclosure has come and gone. They make this lawful request. H’s now April. They
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made it on January 22™. They would ask that it finally be granted so they can have all

the rights that come along with ownership.

Thank you very much.

(Unidentified speaker): Have damages been asked for?

(Unidentified speaker): It's a quiet title, actually.

(Unidentified speaker): Have they pled for damages also?

MR. MONTOYA: They pled punitive darnages because we're going around allegedly

and claiming it’s our rights, but that will go nowhere.

(Unidentified speaker): But have they asked for money damages?

MR. MONTOYA: No.

MR. CAUFIELD: Yes, we have.

{(Unidentified speaker): Thank you. That's all | have.

(Unidentified speaker): Any other comments from staff? The Board? Questions?

Anything?
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Mr. Pate?

MR. PATE: 1just need to hear more from Mr. Brunick.

{Unidentified speaker): We are not attorneys. | feel like we’re in a courtroom and we’re

a jury. Maybe you’re the judge,

(Unidentified speaker): Pick your lawsuit.

{Unidentified speaker): So we’re going to get a lawsuit one way or the other, and if it has
just been said that they’ve asked for damages and damages, you know, monetary
damnages are adequate. But I think we’ve been consistent with Kaiser and so on. If the
Lounsburys want to take this back to Superior Court, so be it. If they wanl to bring us in
to the Victorville action, so be it. If the Board decides not to approve the transfer and

B of A wants to sue us or get 2 Writ of Mandate ordering us 1o transfer, I think we just

follow our rules and let’s see where it goes, because it’s going to go somewhere else.

And our rules say, you know, we will process this. Let’s process it.

{Unidentified speaker): Either way, we’re going to get smacked.

(Unidentified speaker): Correct.

17
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MR. CAUFIELD: Exhibit G says — Attachment G to your regulations say that if there’s
litigation, punt. That’s what it says.

(Unidentified speaker): I'd like to go ahead and make a motion at this time and, just for
the record, I have read the 38 pages numerous times as well as other documentation to
make sure [’m doing the right thing. 1 appreciate Mr. Brunick you taking additional time
out of your very busy schedule to review at their request additional information. But I'm
prepared to make a motion to support staff recommendation that the Watermaster accept
for filing the permanent transfer of Base Annual Production rights after foreclosure listed
above based on the finding that it is consistent with Section 1-3 of the Watermaster rules

and regulations.

(Unidentified speaker): Do we have 2 second?

(Unidentified speaker): Second.

(Unidentified speaker): Mr. Ventura.

MR. VENTURA: Open for discussion.

(Unidentified speaker): I have a question more than a comment. [ think that Bill

answered it but I’d sure like to reflect my comment anyway. The guestion would be

simply is: If we did nothing and not transferred it, but Bill answered that.
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(Unidentified speaker): If we do nothing, they may wait. There’s a motion for summary
judgment and there’s a trial date in December. So the motion for summary judgment
which is this month — or next month, may resolve the issue. My experience with
supnmary judgment in court normally says denied, we’ll sort this out at trial. But the
court may decide something different. So if you do nothing, what will Bank of America
do? Idon’t know. I haven’t been advised. If you take action, what will Mr. Caufield
do? Ihave no clue. Butif you do nothing, the only exposure we have, apparently, is
from B of A. They could go down and ask Riverside Superior Court to process — force us
to transfer. Whether they would do that or not, | have no clue. But nobody has attempted
to bring us into the Victorville action where the Lounsbury deed to B of A is. So if you
take no action the only person that could take a shot at us would be B of A, and B of A
would probably either bring us into the Victorville action or file some sort of motion with

Riverside requesting Judge Trask to order this Board to process the transfer.

{Unidentified speaker): Waiting is not a bad thing, but is that fair to B of A? The
pleadings are messed up. There were a lot of deeds flying back and forth, interspousal
deeds, I don’t know whether there were marital issues or what, but it went from trust to
husband and wife as joint tenants, then sole and separate. Who knows, but if you take no

action our exposure is through B of A.

(Unidentified speaker): I'd like to recommend Mr. Pate.
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MR. PATE: Okay. We talked — you brought up about consistency, and I am one who
thinks consistency is very important except in extreme circumstances. So I need to know
if we would go against this and not remain consistent. 1 think you’ve already answered
what may happen. But long term, how does that affect us with the court, if we were to go
and just say, hey we’re just going to stay out of it and let things just happen and us take

no action. How does that hurt or help us with the court?

(Unidentiﬁed speaker): [ don’t think B of A would do anything.

MR. PATE: 1like being consistent. Is this an extreme circumstance?

(Unidentified speaker): With Most we let the court take action and Most was detennined
by a panel of judges. We've had other judges and Judge Kaiser included said until the
water rights are actually severed from the property, sold or whatever, they remain with
the property. So we have this history of the Most situation going back and asking for
clarification from Judge Kaiser and so on that — when do you actually get into a
severance of water rights position and Kaiser has made it clear that umtil there’s actually a
transfer, I transfer my pennanent right to Ventura, then they remain with the property. I

think he’s been fairly consistent with that.

(Unidentified speaker): What is the potential for us if we go ahead and just do nothing?

Is there potential problems for this agency in the future that we might regret?

20

119090%.1




(Unidentified speaker): No.
(Unidentified speaker): My question is along the same lines. Almost exactly. I'm just
trying to figure out a way through all this. Are we in a better position basically just not to

do anything, et the court make a decision and orders us —

(Unidentified speaker): Well, you're safer. You're not going to waste money on legal

fees.

(Unidentified speaker): That’s what I’m saying. I don’t want to get involved then
suddenly we're spending money for something we got pulied into. 1’d rather have them

go and petition the court and get a judge make a decision and force us to do something.

(Unidentified speaker): B of A can go to Riverside; that’s fine. Or we can be brought
into the Victorville action; that’s fine. We were brought into the Most situation. You
know, there is no harm in doing nothing. But is that fair? 1mean, B of A acquired this
mortgage apparently from WaMu. There’s a little gray on both sides in this transaction,
And I don’t want to—1I mean, | read it. [ see all the deeds flying back and forth. Were
games being played? 1have no clue. So if you do nothing, we still may get sucked in but

that’s probably the safest course of action.

(Unidentified speaker): 1t seems to me we’re being pulled into something that wouldn’t
be in our best interest to be in the middle of. It seems to me that 1’d rather have a court, a

judge, say you will do this, will not do that, because then we have a position to take,
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We’ve been pulled into it by the courts. But I’m not a lawyer, and you know I've
listened to them (laughter). At least I've listened to them, some great presentations, and

they’re great but quite frankly my mind is like this — who’s on first...

(Unidentified speaker): As Mr. Caufield has indicated, it’s going 1o be — motion for
summary judgment is coming up lickety-split. But the trial - you know, motions for
summary judgment I don’t think that’s going to happen. You're going to go to trial and
trial is the end of December.

(Unidentified speaker): Who is harmed if we do nothing? Who is harmed?
(Unidentified speaker): Bank of America.

(Unidentified speaker): How does that harm Bank of America?

(Unidentified speaker): They cannot market the property.

(Unidentified speaker): They can’t put it up for sale, But they can’t put it up for sale

anyway because we’re in legal action.

(Unidentified speaker): I think even if you approve the transfer, B of A - and I was to
come along and say I want to buy that property, B of A would have to say -- have to

disclose that the water is an issue. Mr. Caufield has indicated that he thinks that damages

22
11906091




are an adequate remedy, or he pled for damages, which, you know, kind of negates his
argument that BAP is so important bcchuse he’d take money versus water. But if you do
nothing, I go along with doing nothing if that’s what you want to do. That’s probably the

safest.

(Unidentified speaker): I’m going to jump in here and ask you a question. You say it
would be okay if we do nothing, but I thought we had guidelines and fixed things we

have to do.

(Unidentified speaker): We have in the past, like when it’s Most we waited, waited,
waited, waited, and we f»ut it off. Finally Most was resolved and we had a decision by
Judge Simmons, who was one of the mediators and so on that said the property belongs
to Eank of America in the Most situation. So we're being used as leverage for a
monetary settlement in the Victorville action. That’s what 1 don’t like about this whole
thing -~ that we are being used and by not doing anything we are being used but if you
take no action, all B of A could do is take us to Riverside and say make them process it,
Whether B of A will do it, ] doubt it.

So if you take no action, I’m okay with that.
(Unidentified speaker): Well, if there are no further — oh, Director Cummings.

MR. CUMMINGS: 1 am a little uncomfortable voting for or against this procedure.
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(Unidentified speaker): We could table it. Take it off the table.

(Unidentified speaker): We’'ve got a motion. A motion and a second. I'll withdraw my

second.

(Unidentified speaker): If there’s no other questions — you’re willing to withdraw your

second?

(Unidentified speaker): I am. Afier this discussion’s taken place, as a layperson not a
legal person, I'm being pulled into something I don’t want to be a party to. And I’d
rather have soineone in court force me to do something if I have to do something because
I just think the odds of us getting into a large legal battle and suddeniy we’re spending

money that our taxpayers -

(Unidentified speaker): If you table i, it can be pulled off the table,

{(Unidentified speaker): He withdrew his motion, the second withdrew his, so it’s an

issue now of no action and I say do we close on that?

(Unidentified speaker): Move to table it.

(Unidentified speaker): I’'ll remove my motion and replace it with a move to table it at

this time.
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(Unidentified speaker): Second.
(Unidentified speaker): We have a motion to table and a second. All those in favor say

ave.

{Aye responses.)

(Unidentified speaker): Opposed say “no.”

(No audible response.)

(Unidentified speaker): You have not seen the end of this.
(Unidentified speaker): [ think that’s clear.
(Unidentified speaker): That’s a truism.

(Crosstalk)

(End of recording.)
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CERTIFICATE

I, Karen J. Almich, an independent transcriptionist, transcribed the electronic recording
of the above proceeding to the best of my aﬁiﬁty. Based on the guality of the recording, 1

hereby certify that this is a true and accurate transcript of said recording.

April 18,2011
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L INTRODUCTION

Plaintiffs John Peter and Carolyn Joy Lounsbury (“Plaintiffs” or “Lounsburys™)
respectfully request that this Court adjudicate the First Cause of Action for Quiet Title in
Plaintiffs’ favor because there is no triabie issue of material facts. As a matter of law, Plaintiffs
are entjtled to a judicial determination and declaration that they are the rightful owners of 208
acre-feet per year of Base Annual Production rights (“Adjudicated BAP Rights’’) awarded in
accordance with the Judgment After Trial (“Judgment™) issued following Ciry of Barstow, ef af. v.
City of Adelanto, et al. (“Mojave Water Adjudication™).

First, this Court does not have jurisdiction to unwind the Riverside Superior Court’s
fifteen (15) year old Judgment and reclassify Adjudicated BAP Rights as “overlying” where that
court already ruled that such rights are pot. Adjudicated BAP Rights are alienable and severable
according to the express termms of the Judgment, Bank of America’s claim to the Adjudicated
BAP Righs is based on a false premise that the rights at issue are “traditional™ overlying water
rights, inseparable from the land, and were automatically conveyed to it by way of foreclosure
proceedings. The Judgment pursuant to which these water rights were awarded states exactly the
opposite. Adjudicated BAP Rights are NOT traditional overlying water rights but may be “sold,
assigned, transferred, licensed, or leased” separate and apart from the land. Bank of America’s
claim would require that this Court overturn the Judgment by deciding the rights at issue are
“overlying.” Importantly, Bank of America was a party to the Mojave Water Adjudication,

stipulated to the Judgment, and by doing so agreed that “[plarties are estopped and barred

from asserting special priorities or preferences {i.e. overlying, appropriative or riparian

rights].” It is judicially estopped from asserting Adjudicated BAP Rights are traditional

overlying water rights as it does now.

Second, ownership of the Adjudicated BAP Rights has been held, at all times, in the
names of Peter and Carolyn Lounsbury as their community property. The Lounsburys’
Adjudicated BAP Rights were severed from the land in 1995 and continuously ieased to, and put
to beneficial use by, third parties in accordance with the terms of the Judgment, The Adjudicated

BAP Rights cannot be classified as “overlying” by definiticn as they have at all timmes been used
|
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on other property, which overlying rights cannot. Again, Bank of America is barred from
challenging the severance by the terms of the Judgment.

Further, the uncontroverted chain of title demonstrates that ownership of the home was
conveyed three (3) times between 2002 and 2006 without the severed Adjudicated BAP Rights,
uitimately to Carolyn Lounsbury as her “sole and separate™ property. The Court may take
judicial notice of the fact that none of those deeds conveyed the severed Adjudicated BAP
Rights, which weré retained and recorded in the Watermaster’s official records at all times in the
names of Peter and Carolyn Lounsbury as their community property. Once alienated, California
law is clear that such property rights do not pass with conveyance of the land. Bank of America
seeks to unwind three (3) prior deeds in order (o strip the Lounsburys of an asset they were
legaily entitled to hold, and did hold, separately. Under no circumstances does Bank of America
or any Defendant have a legal claim to the severed Adjudicated BAP Rights as the bank
admittedly acquired only Carolyn Lounsbury’s “sole and separate” home by foreclosure.

Third, Bank of America’s claim to the Adjudicated BAP Rights fails outright because
Defendants cannot encumber community property rights absent approval by both spouses. It is
undisputed that Peter Lounsbury was not a signatory to any loan documentation in connection
with a loan on Carolyn Lounsbury's “sole and separate™ home and did not agree to encumber any
community property—including the Adjudicated BAP Rights. As a matter of law, Defendants are
prohibited from taking the Lounsburys’ Adjudicated BAP Rights which were neither identified
nor approved as security for Carolyn Lounsbury’s sole and separate property.

For these and the foregoing reasons, the Court should adjudicate the First Cause of Action
in favor of Plaintiffs.
1L FACTUAL BACKGROUND

A. The Lounsburvs Were Awarded 208 Acre-Feet of Base Annual Production Water

Rights Pursuant To The Mojave Water Adjudication

City of Barsiow, et at. v. City of Adelanto, et al.’ was a unique case that originated on

May 30, 1990 in response to severely low water levels in the Mojave River system, The

! Riverside County Superior Court Case No, 208568,
2
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complaint alleged that the cumulative increase in water use in the upper part of the Mojave Basin
caused or threatened to cause a reduction in the natural fiow of water to the central part of the
Mojave Basin. The complaint requested, among other things, an average annual flow of 30,000
acre-feet of surface water to the City of Barstow area. (See Plaintiffs’ Separate Statement of
Undisputed Facis “SUF” No. 3),

Due to the magnitude and complexity of the case, the numerous water producers named as
parties to the lawsuit agreed to conduct good faith negotiations with the objective of devising an
equitable solution to the Mojave basin water supply problems. These negotiations ultimately
resulted in & Stipulated Judgment, which sets forth a proposed physical solution to the overdraft
occurring in the Mojave Basin Area. (SUF No. 4). To avoid the massive undertaking of
determining the preexisting water rights of hundreds of parties, the trial court relied on the
principles of equitable apportionment to assign pumping rights. City of Barstow v. Mojave Water

Agency (2000} 23 Cal.4th 1224, 1235-1236. As the Judgment After Trial states,

Under the complex scheme of California water law, the allocation of water
and rights mechanically based upon the asserted priorities would be extremely
difficult, if not impossible, and would not result in the most equitable
apportionment of water, (SUF No. 9).

The Stipulated Judgment was entered by the Court on September 22, 1993 and bound al}
stipulating parties, including Plaintiffs Peter and Carolyn Lounsbury and Defendant Bank of
America. (SUF Nos. 4, 15-16). A trial of the claims of the non-stipulating parties was completed
on March 21, 1995, The Court entered a final “Judgment After Trial” on January 10, 1996
adopting the physical solution set forth in the Stipulated Judgment.? (SUF No. 6).

In accordance with the adjudication, John Peter and Carolyn Lounsbury were awarded 208

acre-feet per year of Base Annual Production water rights in accordance with the terms of the

? The Watermaster is the judicially created entity responsible for managing groundwater
resources in the Mojave River Basin and Morongo Basin and implementing the Mojave Water
Adjudication. Each year, the Watermaster is required to file an Annual Report with the Court
detailing its activities for the Water Year. The Annual Report consists of a detailed accounting of
surface water and groundwater production and a listing of transfers of Base Annual Production
Rights that show any and all changes in owncrs:l;lip. (Request for Judicial Notice “RIN” 9 13-29).

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY ADJUDICATION




L =T~ - B R - Y T - T T B ¥ B

[ N o R o N N s S e e e T T )
= - T - T~ LY - B - - R B = T & < N & A ==

Judgment.’ The Lounsburys’ Adjudicated BAP Rights are reflected in Table B-1 of the
Judgment. (SUF No. 7). Ownership of these rights are recorded in the official records of the
Watermaster, as the appointed arm of the court charged with overseeing all sales, transfers and
leases of Adjudicated BAP Rights, in the names of “Peter and Carolyn Lounsbury” as community

property. Peter and Carolyn Lounsbury have been recorded as owners of the Adjudicated BAP

Rights at all times from 1995 to the present. (SUF No. 8).

B. The Lounsburys’ Adjundicated BAP Rights Were Severed And At All Times Held

Separately As Community Property

The Lounsburys severed and leased the Adjudicated BAP Rights to third parties agencies
apart from the property in accordance with the terms of the Judgment. Specifically, the
Lounsburys’ Adjudicated BAP Rights have been transferred and leased off-site to the Victor
Valley Water District, the Apple Valley Ranchos Water Company, and the Helendale Community
Services District continuously beginning May 31, 1995 through 2010 as identified in the
Watermaster’s official records. (SUF No. 22},

Following severance of the Adjudicated BAP Rights, the Lounsburys transferred
ownership of the home several times, ultimately to Carolyn Lounsbury as her sole and separate

property. The conveyances are as follows:

* On November 19, 2002, Peter Lounsbury and Carolyn Lounsbury conveyed
their home by Grant Deed into the Lounsbury Family Living Trust (SUF Nos. 24-
26);

* On March 23, 2004, the L.ounsbury Family Living Trust conveyed the home by
grant deed to Peter Lounsbury and Carolyn Lounsbury as husband and wife as
joint tenants (SUF Nos. 27-29);

* On July 6, 2006, Peter Lounsbury conveyed the home by Interspousal Transfer
Grant Deed to Carolyn Lounsbury as her sole and separate property. (SUF Nos.
30-32).

The deeds themselves demonstrate that none of the transfers identified or otherwise
conveyed the severed Adjudicated BAP Rights, nor were any transfers of ownership recorded by

the court-appointed Watermaster. (SUF Nos. 26, 29, 32; RJN 99 13-29), The Judgment defines

} Base Annual Production Rights are the relative annual rights of each producer to the free
production allowance within a given subarea, expressed as a percentage of the aggregate of all
producers’ base annual production, as defined in the Judgment Afier Trial.

4
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the procedure for transferring Adjudicated BAP Rights, which requires a written request for
transfer and hearing before the Watermaster. (SUF No. 23). This is the only way to transfer
ownership of water rights. In order for any transfer of ownership to have occurred, each
subsequent owner of the land, including the Trust and Carolyn Lounsbury, would have had to
apply to the Watermaster for a transfer of the Adjudicated BAP Rights and have that transfer
approved. This never occurred, and neither the Trust nor Carolyn Lounsbury ever took ownership
of the Adjudicated BAP Rights. (SUF Nos. 26, 29, 32; RIN 1] 13-29). Rather, those rights have
at al] times been recorded with the Watermaster and in Table B-1 of the Judgment in the names of

Peter and Carolyn Lounsbury. (SUF No. 8).

Bank of America has had notice of the fact that the Adjudicated BAP Rights at issue were
severed and leased apart from the land because the bank, as a party to the Judgment, received the

annuals reports identifying ownership and all transfers.’

C. Defendants Did Not Acquire Adjudicated BAP Rights By Foreclosing On Carolyn

Lounsbury's Home

1. Carolyn Lounsbury Obtained A Loan From Washington Mutual On Her Scle
And Separate Property

In or about March 2007, Carolyn Lounsbury obtained a home equity loan from Defendant
Washington Mutual Bank (now JPMorgan Chase and hereinafter referred to as “Chase Bank™) for
$465,000. (SUF No. 49). Peter Lounsbury was not a party 10 any financing documents. (SUF No.
51). The coliateral for the loan was only Carolyn Lounsbury’s home “as her sole and separate
property” as expressly identified by the security instrument. (SUF No. 49). None of the loan
documentation identified, incorporated or considered the value of any of Plaintiffs’ community
property—including the Adjudicated BAP Rights —-as security for the loan, (SUF Nos. 49-51;
Declaration of Jeffery Caufield “Caufield Decl.” at § 3, Exh. 8).

A February 16, 2007 property appraisal obtained in connection with the loan and paid for
by Defendant Chase Bank reflected an estimated value of $620,000 of the home. (SUF No. 50),

* Bank of Ametica also had notice of the fact that there were no recorded Adjudicated
BAP Rights associated with Carolyn Lounsbury’s separate property.
5
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Following execution of all loan documents, the appraiser stated “[wlater rights were not
considered in appraisal,” (SUF No. 50), No party ever contemplated the community property
Adjudicated BAP Rights as security for Carolyn Lounsbury’s home loan,

2. Washington Mutual Foreclosed And Sold Carolyn Lounsbury’s Home To Bank

Of America—Absent Any Notice Whatsoever

In early 2009, Defendants California Reconveyance Company and Chase Bank
commenced foreclosure proceedings on Carolyn Lounsbury’s home afier she was unable to make
the monthly housing payments. The scheduled sales date was April 2, 2009. (SUF No. 52; Notice
of Trustee’s Sale), In accordance with an industry-wide foreclosure moratorium, Chase Bank
cancelled the foreclosure of Carolyn Lounsbury's home. According to Chase Bank’s internal
memoranda, on March 31, 2009 Chase “ADVISED FC SALE DATE HAS BEEN
CANCELLED” due to the “FC MORATORIUM.” (SUF No. 53). Carolyn Lounsbury received
no further notice regarding foreclosure of her home nor was a foreclosure sale even scheduled.

Nevertheless, Chase Bank unbelievably sold the home at foreciosure sale to Bank of
America on May 7, 2009 for $169,150 absent any notice to Carolyn Lounsbury whatsoever and in
violation of their own protocol. (SUF No. 55). Chase Bank admitted their procedural gaffe in its

Internal memoranda;

APPARENTLY WE SOLD PROP AND THERE WAS NO SALE DATE.”
(BoA000337) ...LOAN WAS SOLD ON 5/7/09 SHOULD NOT HAVE BEEN.
.. . (SUF No. 55) (emphasis added, capitals in original).

Chase Bank advised Carolyn Lounsbury of this sale afier-the-fact, stating only “there is
nothing that can be done to reverse the sale. The FCL [foreclosure] stands as is.” (SUF No. 56).
As a result, Carolyn Lounsbury was not even afforded an opportunity to purchase the home back
al the foreclosure sale.

3. Bank of America Egregiously Attempted To Sell The Foreclosed Property AND

Peter And Carolyn Lounsburys® Adjudicated BAP Rights

Following the unnoticed and unauthonzed foreclosure, the new owner Bank of America

listed the home for sale for $108,900, apparently believing no Adjudicated BAP Rights had been

acquired. (SUF No. 58). On October 20, 2009, Bank of America received an email from a third
6
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party purchaser inquiring about “water rights” in regards to the home. (SUF No, 59). Based on
this inquiry, Bank of America unilaterally declared ownership of Peter and Carolyn Lounsbury’s
Adjudicated BAP Rights:

Please see email. This gentleman...informed me this property has 181 acre feet of
water rights...[t]his water right is valued at approximately $687,000!!!!...I think
we should at least be able to get $400-$500k for this!! (SUF No. 60).

Shortly thereafier, Defendant Bank of America relisted the property for $900,000 and
represented to the world that it owned the Lounsburys’ Adjudicated BAP Rights in the offer for
sale. (SUF No. 61). Bank of America now claims that it acquired Carolyn and Peter Lounsbury's
community property Adjudicated BAP Rights by way of this botched foreclosure—a “$687,000”
windfali. This mere claim has created a cloud on title and has prevented the Lounsburys from
continuing 10 lease their Adjudicated BAP Rights to third parties as they have been for the last
fifteen (15) years.

111. LEGAL ANALYSIS
A. The First Cause Of Action For Quiet Title Must Be Decided In Favor Of The

Lounshurys As A Matter of Law

A Plaintiff may move for summary judgment if there is no defense to the action or
proceeding. Cal. Civ. Proc. Code § 437c(a). A motion for summary adjudication shall be granted
if “there is no triable issue as to any material fact and that the moving party is entitled to
Judgment as a matter of law.” C.C.P. § 437¢(c). The purpose of the statute “is to provide courts
with a mechanism to cut (hrough the parties' pleadings in order Lo determine whether, despite
their allegations, trial is in fact necessary to resolve their dispute.” Aguilar v. Atlantic Richfield
Co. (2001) 25 Cal.4th 826, 844, as modified.

As further detailed below, Defendants have no legal or cognizable claim to the
Lounsburys’ Adjudicated BAP Rights and are barred as a matter of law from asserting ownership
of the same. Defendants’ claim that these Adjudicated BAP Rights “run with the land™ and were
included in the foreclosure sale is based on a miscanstruction of the rights themselves and similar
misapplication of the operative Judgment at issue here. Procedural foreclosure deficiencies aside,

Defendants’ claim of ownership ignores the express language of the Mojave Water Adjudication,
7
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the prior severance of the Adjudicated BAP Rights, law precluding the encumbrance of
community property absent agreement by both spouses, and a host of other legal deficiencies.
Accordingly, Plaintiffs are entitled to summary adjudication of their quiet title claim as a matter
of law.

B. Adjudicated BAP Rights Are Severable And Alienable From The Land

Pursuant To The Express Terms Of The Mojave Water Adjudication

1. The Express Terms Of The Judgment Allow Adjudicated BAP Rights To Be
Alienated From The Land

This Court does not have jurisdiction to unwind the Riverside Superior Court’s fifteen
(15) year oid Judgment and reclassify Adjudicated BAF Rights as “overlying” where the Court
already ruled that such rights are not.

At issue in this case is 208 acre-feet of Base Annual Production Rights awarded under the
Judgment. (SUF No. 1). Bank of America’s claim to the Adjudicated BAP Rights is based on &
false premise that the rights at issue are “traditional” overlying water rights, inseparable from the
land, and were automatically conveyed to it by way of foreclosure proceedings. (SUF No. 2).

The Judgment pursuant to which these water rights were awarded states exactly the opposite. One
of the principle differences between the Adjudicated BAP Rights awarded under the Judgment
and traditional common law water rights is the ability to for these Adjudicated BAP Rights to be
“sold, assigned, transferred, licensed or leased” separate and apart from the land. According to the

terms of the Judgment:

Assignment. Transfer. etc. of Rights. In order to further the purposes of this
Judgment and Physical Solution, any Base Annual Production Right, or any

portion thereof, may be sold, assigned, transferred, licensed or leased
pursuant to the rules and procedures set forth in Exhibit "F". (SUF No. 10;
Judgment, § 34, 41:11-15)emphasis added).

Transferability. Any Base Annual Production Right, including any Carryover
Right (Right) or any portion thereof may be sold, assigned, transferred,
licensed or leased subject to the rules set forth in this Exhibit "F". (SUF No. 11;
Judgment, F-1:4-7)(emphasis added).

Rather, the physical solution reached pursuant to the Judgment “establishes a system of
water regulation for the stipulating parties that is independent of their water rights, if any,
8
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under traditional application of riparian, overlying or appropriative priorities.” City of
Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224, 1256 (emphasis added). In other

words, both the California Court of Appeal and Supreme Court expressly distinguished the

characteristics of the right to produce water under the Judgment from the general right to produce

water overlying a parcel of land. The Adjudicated BAP Rights awarded to Peter and Carolyn
Lounsbury are independent of the traditional overlying water rights that “run with the land.” Bank
of America obtained traditional overlying water rights as a result of the foreclosure sale, and is
free to pump water in connection with the land it purchased—it just has to pay for the water as
would any other owner who was not awarded or otherwise transferred Adjudicated BAP Rights
vnder the Judgment.

This Court does not have jurisdiction to unwind the Riverside Superior Court’s fifteen
(15) year old Judgment and reclassify Adjudicated BAP Rights as “overlying” where that court
already ruled that such rights are not. Based on the language of the Judgment alone, Bank of
America's claim to the Adjudicated BAP Rights fails.

2. Bank of America Stipulated To The Judgment And Is Forever Barred From
Asserting Adjudicated BAP Rights Are “Traditional” Overlying Rights That
Automatically Run With The Land

By stipulating to the terms of the Judgment, Bank of America unequivocally waived any
right and is judicially estopped from challenging the Judgment or asserting that Plaintiffs’
Adjudicated BAP Rights are traditional overlying water rights.

The parties to the Judgment possessed appropriative, riparian and/or overlying water
rights. During the early stages of the Mojave Water Adjudication, the parties were given the
choice of either stipulating to equitable apportionment or contesting it. Mojave Water Agency, 23
Cal.4th at 1235, Any party who participated in the physical solution must “refrain from
asserting its existing water rights and it must accept ali of the terms of the [physical

solution| judgment that are applicable to all stipulating parties.” City of Barstow v. Mojave

9
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Water Agency (2000) 23 Cal.4th 1224, 1256 (emphasis added).” The Judgment itself expressed

the same:

h. The Judgment and Physical Solution take into consideration the unique

physical and climatic conditions of the Mojave Basin Area, the Consumptive Use
of water in the several sections of the Basin, the character and rate of return flows,
the extent of established uses, the availability of storage water, the relative
benefits and detriments between upstreamn areas and downstream areas if a
limitation is imposed on one and not the other, and the need to protect .public

interest and public trust concerns. In consideration of the foregoing factors, and
in accordance with the terms and conditions of this Judgment, the Parties are

estopped and barred from asserting special priorities or preferences [i.e.
overlying, appropriative or riparian rights]. (SUF No. 13; Judgment at 21:3-
6)(emphasis added).®

To further clarify the intent of the court and Mojave Water Adjudication, the standard

form waiver, including the one agreed to by Plaintiffs, expresses the following language:

[ understand that the judgment has many provisions which may affect my rights
and water use including, but not limited to;

4. A waiver of my rights to ask the judge in this case to give me a water right

based any precedent or theory found in the laws of the State of California or

United States of America (for example riparian or overumg rights) other than
the precedents, theories, and agreed upon rights found in the Judgment Pursuant

to Stipulation. (SUF No. 15; Lounsbury Stipulation at § 4)(emphasis added).

On July 31, 1996, Bank of America was one of the many parties to the Mojave Water

Adjudication that stipulated and waived the right to assert Adjudicated BAP Rights are

traditional overlying water rights that run with the land. (SUF No. 16). Bank of America’s
Stipulation was entered by the Court on August 23, 1996. (SUF No. 16). Accordingly, Bank of

America unequivocally waived any right and is judicially estopped from asserting that Plaintiffs’

3 [A]ny person or entity that produced more than a minimal amount of water in the 1986-
1990 period was allowed to stipulate to the judgment, regardless of whether they had any

provable water rights. Essentially, they could waive their existing water rights and agree io be

bound by the terms of the stipulated judgment, so iong as the rights of the nonstipulating parties
were respected Id. at 1252 (emphasis added).

® Any party who proposes to pump water, not just those who originally stipulated, must
agree to the terms of the Judgment: “Any person who is not a Party or successor to a Party and
who proposes to Produce water from the Basin Area may seek to become a Party to this Judgment
through a Stipulation for Intervention... such intervenor shali be a Party bound by this
Judgment and entitled to the rights and privileges accorded under the Physical Solution herein.”
(SUF No. 14; Judgment at ¥ 40)(emphasis addcl%).
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Adjudicated BAP Rights are traditional overlying rights. See Oakiand Raiders v. Oakland-
Alameda County Coliseum, Inc, (2006) 144 Cal. App.4th 1175, 1189 (Waiver is the intentional
relinquishment of a known right after full knowledge of the facts); Swahn Group, Inc. v. Segal
(2010) 183 Cal App.4th 831, 842 (The doctrine of judicial estoppel precludes a party from taking
inconsistent positions in separate judicial proceedings).

Bank of America is bound to accept the nature of Adjudicated BAP Rights and expressly
waived the right 1o assert special priorities by claiming water rights “overlying.”

C. Plaintiffs Have At All Times Held Title To The Adjudicated BAP Rights As

Community Property
1. Plaintiffs Severed The Adjudicated BAP Rights From The Land

Pursuant to the undisputed terms of the Judgment, Adjudicated BAP Rights may be “sold,
assigned, transferred, licensed or leased.” (SUF Nos. 20-21). In accordance with these terms, the
rights have been leased 1o and used by third parties apart from the property at all times since the
Adjudicated BAP Rights were awarded to the Lounsburys. (SUF No. 22). The Court may take
judicial notice of the Watermaster’s official records, which express that the Lounsburys’
Adjudicated BAP Rights have been transferred and leased off-site to Victor Valley Water
District, Apple Valley Ranchos Water Company, and Helendale Community Services District
continuvously beginning May 31, 1995 through 2010, (SUF No. 22).

The lease of the Adjudicated BAP Rights severed the rights from the land by operation of
law. By definition, usufructuary overlying water rights are rights to use groundwater under the
owner's properly only and cannot be “sold, assigned, transferred, licensed or leased.” See City of
Barstow v. Mojave Water Agency (2009) 23 Cal.4th 1224. Once Adjudicated BAP Rights are

leased and used off-site, such rights can no longer be considered overlying rights. but rather non-

overlying rights (subject to reasonable amount and beneficial use off-site) which are severed from
the land. /d. Severed water production rights are no longer appurienant 1o the land and are
thereatter treated as separalte rights. See In re Thomas' Estate (1905) 147 Cal, 236, 241-242 (lhe

owner of land with a water right appurtenant can convey the right while retaining the land, and

11
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thus sever the connection™); Gould v. Stafford (1891) 91 Cal. 146 (The owner of land with &
riparian water right appurtenant can convey the right while retaining the land).
Again, Bank of America is barred from challenging the severance by stipulating to the
terms of the Judgment.
2. Plaintiffs Retained Title To The Severed Adjudicated BAP Rights While
Transferring The Home Separately
The uncontroverted chain of title demonstrates that ownership of the home was conveyed

three (3) times between 2002 and 2006 without the severed Adjudicated BAP Rights, ultimately

to Carolyn Lounsbury as her “sole and separate” property, (SUF Nos, 24-32), Carolyn

<3

Lounsbury’s “sole and separate property” was foreclosed upon as security for 2 note signed on
March 22, 2007. (SUF No. 33), The severed Adjudicated BAP Rights were retained and recorded
in the Watermaster's official records at all times in the names of Peter and Carolyn Lounsbury as

their community property. (SUF Nos. 19, 26, 29, 32; RIN 4 13-29).
The Judgment states in no uncertain terms that Adjudicated BAP Rights are subject to

alienation within the parameters of the Mojave Water Adjudication. (SUF Nos. 20-21). Once
alienated from the land, a separate, severed property right does not pass with the land absent
inclusion in the conveyance as a matter of law. See, e.g. Nevada frr. Dist. v. Keystone Copper
Corp. (1964) 224 Cal.App.2d 523, 527 (“[W]here the subsurface title [to mineral rights] has been
previously severed, a conveyance according to the surface description which makes no mention
of the subsurface estate passes only the title to the surface.”) Property rights held separately apart
from land must be specifically identified in order to transfer with land. The deeds themselves
prove they were not transferred as the Adjudicated BAP Rights were not included in any
conveyance. (SUF Nos. 24-32). Further, the only way to effectuate a transfer water rights under
the Judgment is to submit a request for transfer and approval by the court-appointed Watermaster.
(SUF No. 23). Neither the Lounsbury Family Trust nor Carolyn Lounsbury applied for a transfer
nor acquired approval from the Watermaster to transfer ownership of any Adjudicated BAP
Rights upon acquiring ownership of the property. (SUF Nos. 19, 26, 29, 32; RIN 9 13-29). This
100 cannot be disputed,

12
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As a matter of law, neither the Trust nor Carolyn Lounsbury ever took ownership of the
Adjudicated BAP Rights. Once alienaied, California law is clear that such property rights do not
pass with convevance of the land. Keystone, supra, 224 at 527. Bank of America seeks to unwind
three (3) prior deeds in order to strip the Lounsburys of an asset they were legally entitled to hold
separately and take ownership via foreclosure from the original grantee. There is no iaw
recognized by this state that would allow a divestment of rights in this manner, and under no
circumstances does Bank of America or any Defendant have a legal claim to the severed
Adjudicated BAP Rights as Defendants admittedly acquired only Carolyn Lounsbury’s sole and
separate home by foreclosure. This should further put to rest any notion that their separate
community property rights automatically passed to Bank of America upon foreclosure of Carolyn

Lounsbury’s home.

D. Defendants Are Prohibited From Stripping The Lounsburys’ Of Their Community
Property Assets Absent Consent To Encumber Those Assets By All Parties

Further, pursuant to well-established California law, Defendants cannot encumber or
acquire by foreclosure Adjudicated BAP Rights held as community property by Peter Lounsbury
(a non-signatory to the security instrument) and Carolyn Lounsbury (who encumbered here “sole
and separate” home).

The Adjudicated BAP Rights awarded to Peter and Carolyn Lounsbury are presumptively
community property as a matier of law provided the rights were awarded during the marriage and
not described otherwise, See Fam.C. § 760 (all marital/domestic partnership acquisitions are
community property). Peier Lounsbury was not a signatory 10 any loan documentation in
connection with a loan on Carolyn Lounsbury’s home and did not agree to encumber any separate
community property. (SUF No. 51). As a matter of law, Defendants cannot encumber community
property absent both parties’ consent. “[BJoth spouses must consent to the transfer of community
real property.” Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 30 (transfer of
community realty during marriage, in violation of statute requiring spousal consent, may be

invalidated in its entirety by the nonconsenting spouse). Fam.C. § 1102 states in relevant part:

13
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[Bloth spouses, either personally or by a duly authorized agent, must join in
executing any instrument by which that community real property or any
interest therein is leased for a longer period than one year, or is sold, conveyed,
or encumbered, Fam.C. § 1102 (emphasis added).

It is undisputed that Peter Lounsbury was not a signatory to any loan documentation in
connection with a loan on Carolyn Lounsbury’s “sole and separate” home and did not agree to
encumber any comimnunity property—including the Adjudicated BAP Rights. (SUF No. 51).
Defendants are prohibited by law from taking the Lounsburys’ water rights which were neither
identified nor approved as security for Carolyn Lounsbury’s sole and separate property. Bank of
America’s argument ignores this fatal flaw, The Adjudicated BAP Rights could not have passed
via foreclosure on the home for this reason as weil,

E. Defendants Deliberately Confuse Adjudicated BAP Rights And Traditional

Common Law Rights

Defendants’ overreliance on case law concerning traditional common law water rights is

an attempt to confuse the law concerning those traditional water rights and the Adjudicated BAP
Rights at issue here.

For instance, Defendants rely heavily on the case Nicoll v. Rudnick (2008) 160
Cal.App.4th 50, wherein the court held that traditional appropriative rights are presumed
transferred with the land upon foreclosure. That case, and others like it, did not concern an
adjudicated water basin with a written Judgment expressly stating that Adjudicated BAP R.ighfs
are not traditional water rights and may be “sold, assigned, transferred, licensed or leased” apart
from the land. That case did not concem a prior severance of water rights, failure to provide
notice of foreclosure, or any of the other factors that make the instant case unique. Provided that
Bank of America was a party (o the Mojave Water Adjudicated and stipulated to the terms in the
Judgment, it is well aware of the distinction the Judgment made between traditional water rights
and Adjudicated BAP Rights. Its continued reference to inapplicable law is disingenuous.

Furthermore, Bank of America’s argument that property cannot be conveyed without
water is a smokescreen. Bank of America obtained the traditional overlying water rights

discussed in Micoll as a result of the foreclosure sale and is free to pump water in connection
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with their use of the property-—they just have to pay for the water as would any other owner who

was not awarded or otherwise transferred Adjudicated BAP Rights under the Judgment. The

bank is not entitled to a windfall of the 208 acre-feet of yearly water production rights awarded

under the Judgment and retained separately from the property.

Iv.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court decide the first

cause of action to quiet title to the Adjudicated BAP Rights in favor of Plaintiffs as a matter of

law.

DATED: March 1, 2011 Caufield & James, LLP

e —

Jeffery L. Caufield, Esq.

Santino M. Tropea, Esq.

Attorneys for Plaintiffs John Peter and Carolyn
Lounsbury
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JUDGMENT AFTER TRIAL

JANUARY 19, 1996

MOJAVE BASIN AREA ADJUDICATION
CITY OF BARSTOW, ET AL V. CTTY OF ADELANTO, ET AL
RIVERSIDE COUNTY SUPERIOR COURT CASE NO. 208568
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CHAMBERS OF '
VICTOR MIiCEL! . STATE OF CALIFORNIA 4050 MAIN STREET
JUDGE OF THE SUPERIOR COURT COUNTY OF RIVERSIDE _ RIVERSIDE, CALIFORN!A 82501
January 10, 1996
TO: ALL PARTIES LISTED ON THE ATTACHED MAILIRG LIST
FROM: E. MICHAEL KAISER, JUDGE _ﬁ?, e

SUBJECT: CITY OF BARSTOW VS CITY OF ADELANTO, Case No.: 208568

The Judgment in the above«entitled case was signed on January
10, 1996. Please find attached the amended two pages of Exhibit B,

Please find attached two amended pages of Exhibit B, Table B-1l.
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CITY OF BARSTOW, et al,
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V. |
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MOJAVE WATER AGENCY,
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Cross-defendants.

JUDOMENT AFTER TEIRL

T st Yo Nl Vel Nl Vet Y St Tt Yl st Nt St N s Nt S Nt gl N

CASE NO. 208568

ASSIGNED TO_ JUDGE KAISER
DEPT.4 _FO L1 POSES

JUDGMENT AFTER TRIAL




L3v)

o =~ a U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

|

I

TABLE OF CONTENTS

I. INTRODUCTION. st s onerounnornrnroresneronsersansesnnsss

A'

B.

C.

D.

The Complaint. . icieersisnrcseraterscavannonna

The MWA CrOSS—COmplaint...........-...-.....

The Arc Las Flores Cross-Complalnt..........

Stipulation and Trial....c.ecvrrenseresnansnsas

Ii- DECREEII’..'.UO.#.....lt..l.’li'ib.lh....ot.l'-..-

A.

JUBGHMENT AFTER TRIAL

JURISDICTION, PARTIES, DEFINITIONS.....es...

1.

Jurisdiction and Perties...cccevenanses

a.
b.
c.

I JTF o B =To F S ot e

Parties...cieeecntsvcercsenssnnsnns
Minimal ProduCEBIS. v ivcesrarocnnns

Physicel and Legal Complexity....vevuns

Need for a Peclaration of Rights
and Obligations and for Physical
SolutioniﬂvltbIl'bl.l'l.l.“.‘lll-.-b-l

Definitions. . it ctrricorvonccsnrrnesen

a.
b.
c.
d.
e,
f.
g.
h‘
i.
.
k.
l‘
mt
n.
o.
D
q‘
r.
s.
t.
U
v.
W,
N
Y.

AftON v. v e i nntstcerrsvranrrarsrenss
Annual. OF Year ...eevicrernrrnnass
Aguaculture Water... . vvsevvseanne
ASSESSMEeNt St cectersavrrnsrcarosnna
BarStOW. st t v vt st s v s s r e e er e
Base Aannual Production..cvesascoese
Base Annual Production Right......
Base FloW...ieessroreoncnnvannanens
Carry Over Right..... . i0vvinninna
Consumption or Consumptive Use....
Free Production Allowance.. ... e..
GCrouUNdwater . v eecsssretascnsreasnes
Harper Laka Basin.....vsvnansnnaes
Lower NOrIOWS...t:-vescsvencansanes

i Make‘jp Water..-.-.....o.---.......

Makeup Obligation.................
Minimal Producer.....c.veevecennvna
Minimum Subarea Obligation........
Mojave Basin Area or Basin Area...
1
Overdraft... oo iinnrirovnnsnnssas
Party (Parties)...ivieevaanrnnrann

LI

Person(s)....co0cnrnvirennneanenras

Produce........‘.'.-..‘co...v.-.-.o-

[ ]
[ S T TR T R I A T D R R ]

ProduUCer ... tirr st to v nrasacucerannsnan

1

L] - » *

U WWwWww W W N N -~

[4)3

LYV OVRVOUOVWOLWDOMITII~I~NNN




(7B

Qo 0w ® =~ o G oy

12|
13
14
13
15
17
13
lsg
20
21

23
24
25 !
26
27

28

5.

z. ProduCtion..vecivrissvssssraasesonnses
© aa. Production Safe Yield......evivuvenrs
bb, Purpose of Use......coucvnvan ventans e
cc. Recirculated Water....ccecvesvronavase
dd. Replacement Obligaticon.........cv.0.
ee. Replacement Water.,.....v.rcceeecnses
ff. Respongible Party......... crsesansen
gg. Stored Water.......cevan.e iereansan .
hh. StoIm FlOW.....iscesarensnoessrvanes
ii., SubareaS.....ecceunre teerereenaanuana
j3j. Subarea Obligation......iecenveceecn
kk. Subsurface Flow....ceeavivseeras ceea
11. Supplemental Water.......evruvvevese
mm. Transition Zong......... T esesarmeenn
nn.,. Watermaster..:ciss0ess- “arsrseanmus e
ExhibitS.isvecosssrosansensas R R R

B. DECLARATION OF HYDROLOGIC CONDITIONS.....sve.s

6.

7.

Mojave Basin Area as Common Source
of Supply. e rrenrnrens veseww srtessaaas .

Existence of Overdraft.. v i vvevrvennsnen

C. DECLARATION OF RIGHTS AND OBLIGATIONS.....c+s

8.

10.

11.
12.

lal

ITI. INJUNCTION.....

14-

JUDGHENT AFTER TRIAL

Production Rights of the Parties........

a. AQUACUIEUTE ., . st et rsstnvreosnsnnarasse
b. Camp Cady..iiveeirerescronsnsnanns e
(= Recreational Lakes in Baja Subarea..
Mwa Obligatlon.....vevvenearn. O,
a. Secure Supplemental Water....vees00-
b. Supplemental Water Prices.........ae
c. Supplemental Water Deliver Flan.....
d. Water Delivery Cost Allocation......
e. Legislative ChangeS...svvevuean veene
£. Court Review and Determination

of Benefit........ Fa e nnn venres

Pricority and Determination
of Production Rights..... et verann cee e

Exercise of Carry Over Rights..... feaeaee

Production Only Pursuant to Judgment.....

Declaration of Subarea Rights and
CbligationsS..cveesevnincninns tesenrensana .

-------- LRI I N N L T B B BRSSO N BN B R O

Injunction Against Unauthorized
PdeUCtiOl'l-;--.-.----.....-......---...--

i1

+ . L L ] * L L a . L)

L L] * »*

14
14
15

15
15

16
17
17
17
17
18
19

19

13
21

21

21
22

22




18

iv.

U T IS - D Y L T - I

M
= O

12
13
14“
16
16

17

18
20
21

22

24

25

268
27

23

CONTI

PHYS

A,

15. Injunction Re Change in Purpose of Use
without Notice Thereof to Watermaster.....
l16. Injunction Against Unauthorized
ReCharge...----..... ----- LU TR B S L N O I R )
17. Injunction Against Transportation
from Mojave Basin Ares. ... . ieveurnrvosnss .
i18. Injunction Against Diverting Storm
FloWwS.v:iveesnian Ceserasenaseannn berneneninn
ISDICTION. s et esrnnsosasennesns ciesasan
19, Jurisdiction Reserved......vcvvcevenennnns
L SOLUTION. .:veernoenaronvnnsenns
GENERAL..oivuunvrornnsannnans ceeirrees
20. Purpose and Objective.. it ieerinvtvronencsa
21, Need for Flexibility..vvivveinnonenvannras
22. General Pattern of Operations......... e
ADHINISTRATIoN ---------- & % 7 F b & 5 P S B l..'.ll.-'..-
23. Administration by Watermaster...c..vsevees
(a) Standard of Performance ......cceeewe
(b) Removal of Watermea8ter .... veesevees
{c) MWA Appointed as Initial
Watermaster.ivii i iareeenarcnars re e e
24. Powers and DutleS....vvececenn ettt aser e
(a) Rules and Regulations....... Pireevaas

JULCMENT AFTER TRIAL

(b} Employment of Experts and Agents...
(c) Makeup and Replacement Obligations.

(d) Measuring Devices, etc..... crswieenun

(e) Bydrologic Data Collection.........

(£f) Assessments....c.civneericncsnsnnenns .

(g) Purchasa of and Recharge with
Supplemental Water...c.iveeveneesen

Freea ProductiOn Allowance rreveann
Production ReportS. . cccceveessross
Production Adjustment for

Change in Purpose Of USB.vivseeeros

(h) Water QUAlItY.eviiiernnneennsanenne
(L) Notice List..... veeeneunnn. v ee e
(3) Annual Administrative Budget.......
(k) Annual Report to Court. chsrerranans
(1) Investment of Funds...... ereuny e
(m) Borrowing....uovsveveos henanas chasenn
{R) Transferg....eeieereceenensaannan .
(o) .
(p) .
(qg)

iii

L] [} . » * 1]

* - [ ] L] L] » , . L] L]

23

23

23




© m 9 O M A WY e

i
= L N o

15
18
17
18
19
20
21
22
23
24
28
26
27
28

(z} Reallocation of Base Annual
Production Rights...ceer i niinineene

(s) Storage AgreementS....eeesvecnnas e e

{t) Subarea Advisory Committee
Meetings.......-............'.........

(u) Unsutheorized Produvction.......v.vevee
(v) Meetings and RecOrdS.iv.iveteenearanss
(w) Data, Estimates and Procedures.....

(x) Biolecgical Rescurce Mitigation.......

C. ASSESSMENTS ., s veenrvaccarnomnsnannss treeisrsansenn

25,

26.
27'

28,

29.

PO DOBE . cs i v vsstectostssnssesssoestonsnsnna
(a) Administrative AssessmentS.....ccccevs
(b) Replacement Water AssessmentsS........
(c) Makeup Water AssessmentsS.....civovwuee
(d) Blological Resource Assessment.......
(e) MWA Assessment of Minimal Producers..

Procedure....... tretesrers e anna taessem o
Avallability of Supplemental Water....... .
Use of Replacement Water Assessment
Proceeds and Makeup Water Assessment

PrOCEEdS ------- LEE RN R R A A LR N B I B R L A ]

MWA Annual Report te¢ the Watermaster......

Dr SU-BPLREA ADVISORY COMMITTEES. L . R T A B

Authorization., .t vessenerrsnennnsnan fe e

30.

31. éomposition and Election........ sesanasrew

‘32. Compensation.;... .................. Cesaren

33. Powers and FunctionS.....cieenrsconsncnens
E. TRANSFERABILITY. .. overerouess e sese . carrar e

34. Assignment, Transfer,. etc. of Rights......

F. MISCELLANEOUS PROVISIONS . it errecsovsvaoranrsswe

35.
36.

JUDEMENRT AFTEE THIAL

Water Quality e, rerensease e
Review ProcedureS...coveees bevestamerensa .e
(a) Effective Date of Watermaster Acticn.
(b) Notice of Motion......... fhrrararen s
(c)}) Time for Motion....us.e.. Viasrsescarnn
(d)}) De Novo Nature of Proceeding.eesssa..
(2) Decision..... Ansemvecraseananseney S
(£f) Poayment of ASS5eSSMENtS....vrisveennsse

iv




o B e

v o 3

29

10
11
12
13
14
15
16
17
18
19
20
21
22
23

25
el
27
28

37. Designation of Address for Notice

BNd SeXVAICE..cnessvssnrenracesesaseannnnse 43
38. Service Of DoCUMENtS..iarvetvsosransssrsves 44
39, No Abandonment of RIGRES..eeecvnvnnssnons. 44
40. Intervention After Judgment.......cveeesns 44
41. Recordation of Notice...... tmeresue ke h s 45

"42. Judgment Binding on Successors, etc....... 45
43. CostS....cran kaesesasars carertrnsarararaay 45

44. Entry of Judgment...v..ecericcicnnnennrnee 43

Exhibit "A™ - Map entitled, “Map showing Mojave Watex
Agency, Mojave River, Mojave Basin Area and Hydrologic Subareas and
Limits of Adjudicated Area Together with Geologic and Other
Pertinent Features." '

- Eazhibit "B" - Tables entitled, "Table B-l: Table Showing

Base Annual Production, Base Annual Production Right of Each
Producer Within Each Subarea, and Free Production Allowance for
Subareas for Firgst Five Years of the Judgment™ and "Teble B-2:
Table Showing Total Water Production for Agquaculture ' and
Recreational Lake Purposes.”

Exhibit "C" - Engineering Appendix.

Exhibit "D" -~ Time Schedules.

Exhibit "E" - List of Producers and Their Designees.

Exhibit "F" - Transfers of Base Annual Production Rights.

Exhibit "G" - Subsrea Obligstions.

Exhibit "H" - Biologilical Resource Mitigation.

Exhibit "I" - Map Showing Potentlal Groundwater Recharge
Areas

JUDCMERT AFTIR TRIAL v




v oo = O M A B N M

[
Q

11
12
13
14
15
16
17
718
18
20
21
22

I. INTRODUCTION -

A, The Complsint. The oriéinal complaint herein was filed
by the City of Barstow and Scuthern California Water Company
{collectively "Plaintiffs®) in San Bernardino Superior Court, North
Desert District, on May 30, 1990 as Casa No. BCV6672, and
transferred to Riverside County Superior Court on ﬁovember 22,
1990. Plaintiffs allege that the cumulative water Production
upstream o0f tha City of Barstow Overdrafted the Mojave River
system, and request an average Annual flow of 30,000 acre-feet of
surface water to the City of Barstow area. The complaint also
includes a request for a writ of mandate to require the Mojavea
Water Agency ("MWA") to act pursuant. to its statutory authority to
obtain and provide Supplemental Water for use within the Mojave
Baéin Area.

B. The MWA Cross-Complaint. On July 26, 1991, the MWA filed
its first amended cross-complaint in this case. The MWA first
amended cross-complaint and its ROE 'amendmehts name Producers who
collectively claim substantially 211 rights of water use within the
Mojave Basin Area, including Parties downstream of the City of
Barstow. 'The MWA cross-complaint, as ;urrently amended, reguests
a‘declaration that the available native water supply to tha Mojave
Basin Area (not including water imported from the California State
Water Preoject) is inadequate to meet the demands of the combined
Parties and requests a determination of the water rights of

whatever nature within the MWA boundaries and the Mojave Basin

‘Area. The MWA has named as Parties several hundred Producers

within the Basin Area.
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C. The Arc Las Flores Cross—Complaint. On July 3, 1981, Arc

Lag Flores filed a cross-complaint for declaratory relief rseeking
a declaration of water rights of certain named cross-defendants and -
a declaration that the éppropriative, overlying and riparian rights
of Arc Las Flores be determined to be prior and paramount to any
rights of the Plaintiffs and . other appropriators.

D. Stipulaticn and Trial. On October 16, 1991, the Court
ordered a litigation standstill. Ths purpose of the standstill was
to give the parties time to negotiate a settlement and develop a
solution to the overdraft ex'isting 'in the Mojave River Basin.

A commilttee of enéineers and attornéys, representing a variety
of water users and interests throughout the Mojave River Basin, was
created to develop a physical solution to the water shortage
problem. The work of the committee resulted in a stipulated
interlocutory order and judgment, which was entsered by the court on
September 23, 1993.

Several non-stipulating parties requested a trial. On April
20, 1884, the Court issued a memorandum setting forth the trial
issues. This cause came on regularly for trial on February 6,
1995, and was tried in Department 4 of the above-entitled Court,
the Honorable E. Michael Kailser, Judge, Presiding, without a jury.
Oral and documentary evidence wagz introduced on behalf of the
respective parties and the cause was argued and submitted for
decision.
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II. DECREE
NOW, THEREFORE, IT IS5 ORDERED, ADJUDGED'AﬁD DECREED:
“A. JURISDICTION, PARTIES, DEFINITIONS.
1. Jurisdiction and Parties,

a. Jurisdiction. This Court has jurisdiction to.

enter Judgment declaring and adjudicating the rights to reascnable
and beneficial use of water by the Parties in the Mojavé Basin Area
pursuant to Article X, Section 2 of tha California Constitution.
This Judgment constitutes an adjudication of water rights of the
Mojave Basin Area pursuant to Section .37 of Chapter 2146 of
Statutes of 1959 ("the MWA Act").

b. Parties. All Parties to the MWA cross-
complaint are included in this Judgment. The MWA has notified
those_Persons claiming any right, title or interest to the natural
waters within the Mojave Basin Area to make claimg. Such notice
has been given: 1) in conformity with thza notice regquirements of
Water Code 5§ 2500 et seq.; 2) pursuant to Section 37 of the MWA
Act; and 3) pursuant to order of this Court. Subseguently, all
Producers making claims have been or will he included as Parties.
The defaults of certein Parties have been entered, and certain
named cross-defendants to the MWA cross-complaint who are not
Producers have been dismissed. All named Parties who have not been
dismissed have appeared herein or have been given adeguate
opportunity to appear herein., The Court has jurisdiction of the
subject matter of this action and of the Parties harato.

c. Minimal Producers. There are numerous Minimal
Producers in the Basin Area end +their number is expected to

increase in the future,. In order to minimize. the cost of

JUDGHERT AFTEN TRIAL 3
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administering this Judgment and to assure that every Person

producing water in the Basin Area participates fairly in the

Physical Sclution, MWA shall:

i. within one Year following entry of this
Judgment, prepare a report to the Court: 1) setting forth the
identity and verified Base Annual Production of each Minimal
Producer in each Subarea of the Basin Area; and 2)
recommendiné a proposed system of Minimal Producer
Assessments. The system of Minimal Producer Assessments shall
achieve an equitable- allocation of the costs of the Physical
Solution that are attributable to Production of verified Base
-Annual Production amounts by Minimsl Producers ir; each Subar-ea
to end among such Minimal Producers. Minimal Producer
Assessments need not be the same for existing Minimal
Producers as for future Minimal Producers.
ii. within one Year following entry of this

Judgment, prepare a report to the Court setting forth a
proposed program to be undertaken by MWA, pursuant to its
statutory authority, to implement the proposed system of
Minimal Producer Assessments. The Court may order MWA to
implement the proposed program or, 4if MWA's statutory
authoritj is inadequate to enable implementation, or if either
the proposed program or the proposed system of Minimal
Producer Assessments is una_cceptable to the Court, the Court
may then order MWA either to 1mpie.ment an alternative program
or system, QT in the alternative, to name all Minimal
Producers as Parties to this litigation and to serve them for
the purpose of adjudicating- their water rights,

JUDCHENT AFTER TRIAL <
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Any Minimal Producer whose Annual Production exceeds ten {10) acre-
feet in any Year following the date of entry of Judgmentfshall be
made a Party pursuant to Paragraph 12 and shéll be subject to
Administrative, Replacement Water, Makeup Water and Biological
Resources Assessments. Any Minimel Producer who produced during
the 1986-1590 period may become a Party pursuant to Paragraph 40
with a Bsse Annual Production Right based on such Minimal
Producer's verified Base Annual Production. To account properxly

for aggregate Production by Minimal Producers in each Subarea,

"Table B~1 of Exhibit B shall include an estimated aggregate amount

of Base Annual Production by all Minimal Producers in each Subarea.
The Base Annual Production of any Minimal Producer who becomes a
Party shall be deducted from the sggregate amount and assigned to
such Minimal Producer.

2. Physicel and Legé; Complexity. Tha physical and
legal issues of the case as framed bylthe compleint and cross-
complainfs are extremely complex. Production of more than 1,000
Pefsons producing watexr in the Basin Area has heen ascertained. In
excess of 1,000 Persons have been served. The water supply and
water rights of the entire Mojave Basin Area and its hydrologic
Subareas extending over 4000 square‘miles have been brought into
issue. Most types and natures of water right known to California
law are at issue in the case. Enginegring studies by tha Parties,
joinfly and severslly, leading toward adjudication of these rights
and a Physical Solution, have requi:ed'tha expenditure of oﬁer two

Years' time and hundreds of‘thousanQE_of dollars.

3. Need for a Declaration of Rights and Ohligations and
for Physical Solution. A Physical Solution for the Mojave Basin

JUDGHMEHMT AFTER TRIAL 5
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Area based upon a declaration gf water rights and a formula for
Intra~ and Inter-Subarea allpcation of rights and obligations is
necessary to implement the mandate of Article X, Section 2 of the
California Congtitution and California water policy. Such Physical
Solution requires the definition of the individual rights of ali

Producers within the Basin Area in a manner which will equitably

tallocate the natural water supplies and which will provide for

equitable sharing of costs for 5upp1ementalIWater. Nontributary
supplemental sources of watér are or will be available in amounts,
which when combined with water conservation, water reclamation,
water traensfers, and improved conveyance and distribution methods
within tha Basin Area, will be sufficient in quantity and quality
to essure implementation of a Physical Solution. Sufficient
information and data are known to formulate a reasonable and just
allocation of existing water supplies as between the hydrologic
Subareas within the Basin Area and as among the water users within
each Subarea. Such Physical Solution will allow the public water
supply agencies and individual water users within each hydrologic
Subarea to proceed with orderly water resource planning and
development. It will be necessary for MWA to. construct ‘conveyance
facilities +to implement the Physical Solution. Absent the
construction of conveyance facilities, some Subareas may be
deprived of an egquitable shara of the benefits made possikble by the
Physical Soluti&n. Accordingly, this Physical Sclution mandates
the acquisition or construction of conveyance facilities for
importation and equitable distribution of Supplemental Water to the
respective Subareas. Such construction is dependent on the

availability of appropriate financing, and any such financing

JUDTHERT AFTER TERILL 6
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assessed to the Parties will be based upon benefit to the Parties

in accordance with the MWA Act.

Definitions. As used in this jJudgment, the

following terms shall have the meanings herein set forth:

Afton - The United States Geological Survey gauging
station "Mojave River at Afton, CA."

Annual or Year - As used in this Judgment refers to
the Annual period beginning October T and ending
September 30 of the following Year.

Aguaculture Water - Water so identified in Exhibit
"B". Such water may be used only for fish breeding

and rearing. The Annual Consumptive Use of such

‘water in acre-feet i1y equal to the water surface

area, in acres, of the fish rearing facilities
multipliied by seveh {(feet).

Assessments - Thosa Assessments levied and
collected pursuant to this Judgment including
Replacement Water, Makeup Water, Administrative and
Biological Resource Assessments.

Barstow —’-The‘ United States Geglogical Survey
Gauging Station "Mojave River. at Barstow, CA."
Base Annual Producticn -~ The verified maximum Year
Producticon, in acre-feset, for each Producer for the
five Yéar Period 1986~1990 as set forth in Table
B~1 of Exhibit "B", except where otherwise noted
therein. The maximum Year Production for each
Producer was verified based on one or more of the
following: fiow meter readings, electrical power

7
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or diesel usage records or estimated applied water
duty. The Base Annual Production for recreational
lakes in the Baja Subarea and for Aguaculture shall
ba equal either to the area of water surfac;e
multiplied by seven feet or to verified Production,
whichever is less. The five Year period 1986-1990
shall also be the time period for which Base Annual
Production for Minimal Producers shall ‘be
calculated.

ﬁasa Annual Production Right - The relative Annual
right of each Preoducer to the Free Production
Allowance within a given Subarea, expressed as a
percentage of the aggregate of all Producers' Base
Annual Production in the Subarea. The percentage
for each Producer is calculated by multiplying that
Producer's Base Annual Production in a Subarea
times one hundred (100) and dividing the result by
the aggregate Basé Annual Production for all
Producers in the Subarea. The percehntage shall be
rounded off to the nearest one ten-thousandth of
ona per cent.

Base Flow - That portion of the total surface flow
measured Annually at Lower Narrows which remains
after subtracting Storm Flow.

Carry Over Right - The right of a Producer to delay
and accumulate the Production of such Prodﬁcer's

share of a Subarea Free Production Allowance until
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and only until the following Year free of any

Replacement Water Assesesment.

Consumption or Consumptive Use -~ The permanent
removal of water from the Mojave Basin Area through
evaporation or evapo-transpiration. The
Consumptive Use rates resulting from particular
types of water use are identified in Paxagraph 2 of
Exhibit "F¥.

Free Production lowance - The teotal amount of
wgter, and any Producer's share thereof, that may
ba Produced from a Subarea each Year frea of any
Replacement Obligation.

GCroundwater - Water beneath the surface of +the

ground and within the zone of saturation; i.e.,
below the existing water table, whether "or not
flowing through known and definite channels.

Barper Lake Basin - That portion of the Centro .

Subarea identified -as such on Exhibit "A%.

Lower Narrows -~ The United States Geological Survey
gauging station "Mojave River near Victorville,
CA."

Makeup Water - Water needed to satisfy a Minimum
Subarea Obligaticn.

Makeup Obli ion -~ The obligation of & Subarza to
pay for Makeup Water +to satisfy its Subarea

Obligation.

Minimal Producer, - Any Person whose Base Annual
Production, as verified by MWA is not greater than
9.
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ten (1l0) acre-feet. A Person designated as a
Minimal Producer whose Annual Production exceeds
ten (10) acre-feet in any Year following the date
of entry of Judgment is no longer a Minimal
Producer,

Minimum Subaresa Obligation - The minimum Annual
amount of water a Subarea is obligated to provide
to an adjoining downstream Subarea or the
Transition Zone or, in the case of .the Baja
Subaresa, the minimum Annual Subsurfaca Flow at the
MWA eastern boundary toward Afton in any Y;a:, asg
set forth in Exhibit *G".

Moiave Basin Area or Basin Area - The area shown on
Exhibit "A" that lies within the boundaries of the
line labelled "Limits of Adjudicated Area®" which
generaliy includes the area tributary to the Mojave
Rivar apd its tributaries except for such area not
included within the Mojave Water Agency's
Jurisdiction.

MWA - Cross complainant Mojave Water Agéency.
Overdraft ~ A condition wherein the current total
Annual Consumptive Use of water in tha Mojave Basin
Area or any of its Subareas exceeds the long term
avarage Annual natural water supply to the Basin
Area or Subarea.

Party (Parties} -~ Any Person(s) named in this

action who has intervened in this case or has

10
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become subject to this Judgment either through
stipulation, default, trial or otherwise.

Person(s) ~ Any natural person, firﬁ, assoclation,
organization, joint venture, partnership, business,
trust, corpeoration, or public entity.

Produce - To pump or divert water.

Producer(s} -~ A Person, other <than a Minimzl
Producer, who Produces water.

Production - Annual amount of water produced,
stated in acre-~feet of water.

Production Séfe Yield ~ The highest average Annual
Amount of water that can be produced f£from a
Subarea: (1) over a sequence of years that is
representative of long-term average annual natural
water supply to the Subarea net of long-~term
average annual natural outflow {from tha Subarea,
{(2) under given patterns of Production, applied
water, return flows and Consumptive Use, and (3)
without resulting in a long-term net reduction of
groundwatex In storage in the Subarea,

Purpose of Use -~ The broad category of type of
water use including but not limited to municipal,
irrigation, 4indusitrial, aguaculture,  and lakes
purposes. A change in Purpése of Use includes any
reallocetion of water among mixed or seguential
uses, excluding direct reuse of municipal

wastewater.

11
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Recirculated Water - Water that is Produced but not
consumed by the Partiegs listed in Table B-i of
Exhibit "B" and then returned either to the Mojave
River or to the Groundwater basin.underlying the
place of use.

Replacement Obligation =~ The obligation of a
Producer +to pay for Replacement Water for
Production from a Subarea in any Year in excess of
the sum of such Producer's share of that Year's
Free Production Alloﬁance for the Subarea plus any
Production pursuant to a Carry Over Right.
Replacement Water - Water purchased by Watermaster
or otherwise provided to satisfy a Replacement
Obligation.

Responsible FParty -~ The Person designated by a
Party as the Person responsible for purposes of
filing feports and recelving notices pursusnt to
the provisions of this Judgment.

Stored Water - Water held in storage pursuant to a
Storage Agreement with Watermaster.

Storm Flow - That portion of the total surface flow
originating from precipitstion and runoff without
having first percolated to Groundwater storage in
the zone of saturation  and passing a particular
point of reckoning, as determined annually by the.

Watermaster.

12
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Subareas - The five Subareas of the Mojave Basin

Area -~ Este, Oeste, Alto, Centro and Baja -~ as

shown on Exhibit "A™.

Subarea Cbligation ~ The average Annual amount of
water that a Subarea is obligated to provide to an
adjoining downstream Subarea or the Transition Zone
or, in the case of the Baja Subarea, the average
Annual Subsurface Flow toward Afton at the MWA
eastern boundary as set forth in Exhibit "G".
Subsurface Flow - Groundwater which flows beneath
the earth's surface.

Supplemental Water - Water imported to the Basin
Area from outside the Basin Area, water that would
otherwisae ba lost from the Basin Area but which is
captured and made available for use in the Basin
Area, or any Producer's share of Free Production
Allowance that 1s not Produced and is acquired by
Watermaster pursuant to this Judgment.

Trensition Zong - The portion of the Alto Subarea,
shown on Exhibit "A", that lies generally between
the Lower Narrows and the Helendale Fault.
Watermaster -~ The Person{s) appointed by the Court

to edminister the provisions of this Judgment.

5. Exhibits. The following exhibits are attached to this

Judgment and made a part hereof.

. Exhibit "A® - Map entitled, "Map showing Mojave Water

Agency, Mojave River, Mojave Basin Area and Hydrologic Subareas and
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Limits of Adjudicated Area Together with Geclogic and Other

Pertinent Features."

Exhibit "B" - Table entitled, "Table B-1: Table Showing
Base Annual Production and Base Annual Production_Rightlof Each
Producer Within Each Subarea, and Free Production Allowances for
Subareas for First Five Years after entry of the Interlocutory
Judgment” and "Table B-2: Table Showing Total Water Production for
Aguaculture and Recreational Lake Purposes."

Exhibit "C" - Engineering Appendix.

Exhibit "ﬁ“ - Tiﬁe Schedules.

Exhibit "E" -~ List of Producers and Their Designees.

Exhibit "F" -~ Transfers of Base Annual Production Rights.

Exhibit "G" - Subarea Obligations.

Exhibit "H" - éiological Resource Mitigation.

Exhibit "I" - Map Showing Potential Groundwater Recharge
' : Areas

B. DECLARATION OF HYDROLOGIC CONDITIONS.
6. Mojave Besin Area_ as Common Source of Supply. The
area shown on Exhibit "A" as the Mojave Basin Area is comprised of

five Subareas. The waters derived from the Mojave River and its

I tributaries constitute a common source of supply of the five

Subareas and of the Persons producing therefrom.

7. Ezxistence of Cverdraft. 1In each and every Year, for
a period in excess of five (5) years prior to the May 30, 1990
filing ‘date of Plaintiffs' Complaint, the Mojave Basin Area and
.each of its respective Subareas haQe been and are in a state of
Overdraft, and it is hereby found that there is no water available

/Y
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for Production from the Basin Area or any Subarea therein except
pursuant to this Judgment.
C.  DECLARATION OF RIGHTS AND OBLIGATIONS.

8. Froduction Rights of the Perties. The Base Annual
Production and Base Annual Production Right of each Party are
declared as set forth in Table B-1 of Exhibit "B". Certain Parties
also have the right to continue to Produce Recirculated Water in
the amounts set forth in Table B-2 of Exhibit "E“; subject to the
following:

a. Aguaculture. Two of the Producers listed 3in
Table B-~2 of Exhibit "B", California Department of Fish and Game
Mojave River Fish Hatchery (Hatchery) and Jess Ranch Water Company
{Jess), Produce Recirculated Water for Aqﬁaculture. The Hatchery
énd Sess or theilr successors or assignees shall have the right to
continua to Produce up to the amounts listed in Table B-2 of
Exhibit "BE" as Recirculated Water for Aquaculture on the property
whare it was used in the Year for which Base Annual Production was
verified. Production of such amount of Recirculated water by Jess
shall be free of any Replacement Water Assessments, Makeup Water
Assessments or Administrative Assessments but shall be subject to
Biological Resources Assessments and each Jess well producing
Recirculated Water shall be subject to an Annual administrative fee
egual to the lowest Annual fee paid to MWA by a Minimal Producer.
Neither the Hatchery nor Jess Recirculated Water may be transferred
or used for any othef purﬁose cf transferred for use on any other
property, except a5 provided in Paragraph 7 of Exhibit "F" for tha
Hatchery. Z2Any Froduction of Recirculated Water by'Jess in excess

of tha amount shown in Table B-2 ghall be subject %o all

JUDGHENT AFTER TRIAL 15
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Assessments. Production of Recirculated Water by the Hatchery will
be subject to the rules set forth in Paragraph 7 of Exhibit "F",
All Jess Aquaculture Recirculated Water shall bé discharged
immediately and directly to the Mcjave River.

b. Camp Cady. One Producer listed in Téble B-2 of
Exhibit "B", California Department of Fish and Game-Camp Cady (Camp
Cady), Produces Recirculated Water for Lakes containing Tui Chub,
aﬁ endangered species of fish. Camp Cady or its successors or
assignees shall have the right to continve to Produce up to the
amount listed in Table-B-2 of Exhibit "B" as Recirculated Water at
Camp Cady. Production of each.amount of Recirculated water shall
be free of any Assessments. Camp Cady Recirculated Water may not
be transfexred or used for any other purpose ar transferred for use
on ény other property. Any Production of Recirculated Water by
Camp Cady in excess of the smount shown in Table B-2 of Exhibit "B
shall be subject to all Assessments except Biological Resource
Assessments. All Camp Cady Recirculeted Water shall be allowed to
percolate immediastely and directly +to the Groundwater basin
underlying Camp Cady.

&. Recreational Lakes in Hada Subarea. AlL

Producers listed in Table B-2 of Exhibit "B" except the Hatchery,
Jess and Camp Cady Produce Recirculated Water for recreatiocnal
lakes in the Baja Subarea. Such Producers or their successors'or
assignees shall have thé right to continue to Produce up to.the
amounts identified in Table B-2 of Exhibit "B" as Recirculated
Water for use in recreatiocnal lakes on the property where it was
used in the Year for which Base Annuaerroduction was verified,

free of any Replacement Water Assessments, Makeup Water

JUDSHERT AYTER TRIAL 16
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Assessments, or Administrative Assessments, but such Production
shall be subject to any Biological Resource Assessment. Each well
producing such Recirculated Water shall be subject to an Annual
administrative fee egual to the lowest Annual fee paid by a Minimal
Producer. Recirculated Water cannot be transferred or used for any
other purpose. All recreational lake Recirculated Water shall be
allowed to percolate immediately and directly to the Groundwater
basin underlying tha recreational lake.

9, MWA Chligations. The Physical Solution is intended
to provide for delivery and equitable distribution to the
respective Subarees by MWA of the best\qualitf of Supplemental
Water reasonably available. MWA shall develop conveyance or other
facilities to deliver this Supplemenfal Water to the areas depicted

in Exhibit "I, " unless prevented by forces ocutside its'reasonable

“control such as an inability to secure financing consistent with

sound municlipal finasncing practices and standards.

a. Secure Supplemental Water. MWA, separate and
apart from its duties as the initial Watermaster designated under
this Judgment, shall exercise its authority under Sections 1.5 and
15 of the MWA Act to pursue promptly, continuously and dlligently
all'reasonable sources to secure Supplemental Water as necessary to
fully implement the provisions of this Judgment.

b, Supplemental Water Prices. The MWA shall
establish fair and equitable prices for Supplemental Water
delivered to the Watermaster under this Judgment.

c. Supplemental Water Pelivery Plan. Not later
than September 30, 1956, MWA shall prepare.a report on potential

alternative facilitles or methods to deliver Supplemental Water to

JUDGHERT AFTER TRIAL 17
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the areas shown on Exhibit "I." The report shall include, for each
alternative, a development time schedule, a summary of cost
estimates,';n analysis of the relative benefits to Produceré in
each Subarea and an analysis of.alternative methods of financing
and cost allocation, including any state or federal sources of

funding that may be availlablae.

d. Kater Delivery Cogst Allocation. The report
required by subdivision (c) above shall recommaend methods of
financing and cost allocation that are based on benefits to be

received. MWA's cost allocation plan shall be subject to Court

review as provided in subdivision (£) below to verify that costs

ara allocated fairly and according toc benefits to bg received. Tha
MWA financing and cost allocation plan may include a mix of revenus
sources including the following:
| (1) Developer or connection fees to the
extent MWA can demonstrate a nexus, as
required by law, between the feeg and the
Impact of the development upon the wafer
resources of the Moiave Basin Area. and
each subarea therzof;
{2) Other methods of financing available to
MWA, including but not limited <o
property based taxes, assessmants or
standby charges:;
(3) Waterrsales revenues, but bnly to the
extent other sources are not available or
appropriate, and in no event shall the

water sales price to cover facility

JUBGHENT AFTER TRIAL 18
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capital costs exceed a rate equal to

fifty percent of the variable cbst rate

charged to MWA under its contract fof

water delivery from the California State

Water Project;

e. Legislative Changes. MWA shall seek promptly
to hava enacted amendhents to theVMWA Act (Water Code Appendix,
Part 97) that alloﬁ MWA to implement any methods of governmental

financing available to any public entity in California,

£. Court Review and Determination of Benefit. Not

later than September 30, 1996, MWA shall submit its report to the
Court in a noticed motion pursuant to Paragraph 36. Tha report
shall set forth MWA's recommendations as to the following: (1)
which alternatives should be implemented; (2) methods of cost
allocation for the recommended alternatives; (3) financing for the
recommended alternatives; and (4) a time schedule to complete the
recommended alternatives. The Court may approve or rejéct the
recommendations. The Court may further order +the use of
alternatives and time schedules or it may order additional studies
and resubmittals, as it may deem proper.

10, Pricority and Determinstion of Production Rights.

The water rights involved herein are of differing types and
commnencad at different times. Many of the rights involved aras
devoted to public uses. The Declaration of Water Rights that is
part of the judgment and the Physical Solution decreed herein takes
into consideration the competing priorities which have been
asserted in addition to the equitable principles applicable to

apportionment of water in this situation. The following factors

JUDGMENT AFTER TRIAL lg
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have been considered in the formulaticon of each Producer's Base
Annual Production Right:

| a} The Mojéve Basin Area and each of its hydrologic
Subareas have continuously for many Years been in a state of
system-wide Overdraft; .

b. All Producers have contributed to the Overdraft;

C. None of the priorities asserted by any of the
Prcducers 1is without dispute;

d. Under the complex schema of Califorxnia water
law, the sllocatlon of water and rights mechanically based upon the
asserted prioritlies would be extremely difficult, if not
impossible, and would not result in the most eguitable
apportionment of watar;

e, Such mechanical allocation would, 1in f£fact,
impese undue hardship on many Parties; |

£. There is a need for conserving and- making
maximum beneficlial use of the water resources of the State;

g. The economy of the Mojave Basin Area hes to a

great extent been established on the basis of the existing

" Production:

h. The Judgment and Physical Solution take into
consideration the unique physical and climatic conditions of the
Mojave Basin Area, the Consumptive Usa of water in the several
sections of the Basin, the character and rate of return flows, the
extent of established uses, the availability of storage water, the
relative benefits and detriments between upstresm areas and
downstream areas if a limitation is imposed on one and not the

/11

JUDGHEWT AFTER TRIAL 20




N 4 0 B RN M

w

10
11
12
13
14
15
16
17
18

19

20

21y

22

23

24

26

28

other, and the need to protect public interest and public trust_
concerns.

In conslderation of the foregoing factors, and in
accordance with the terms and conditions of this Judgment, the
Parties are estopped and barred from asserting special prilorities
or preferences.

11, Exercise of Carry Over Rights. The first water

Produced by a Producer during any Year shall be deemed to be an
exercise of any Carry Over Right. Such Carry Over Right may be
transferred in accordance with Exhibit "F".

12, Preoduct Onl Pursuan o Judgment. This
Judgment, and the Physical Solution decreed herein, addresses all
Production within the Mojave Basin Area. Because of the existence
of Overdraft, any Production cutside the framework of this Judgment
and Physical Solution will contribute to an increased Overdraft,
potentially damage the Mojave Basin Area and public interests in
the Basin Area, injure the rights of all Parties, and interfere
with the Physical Solution. Watermaster shall bring an action or
a motion to enjoin any Production that is not pursuant to the terms
of this Judgment.

13. Declaration of Subarga Rights and Obligaticns. In
the aggregate, Producers within certain Subareas have rights, as
against those in adjoining upstream Subareas, to receive average
Annual water supplies and, in any one Year, to receive minimum
Annual water supplies equal to the amounts set forth in- Exhibit
"G", in addition to any Storm Flows. In turn, in the aggregate,

Producers within certain Subareas have an obligation to provide to

-adjoining downstream Subareas such average Annua) water supplies in
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the amounts and in the manner set forth in Exhibit "G". 1In any one
Year, Producers within certain Subareas have an obligatiocn fo
provide to adjoining downstream Subareas such minimum Annual water
supplies in the amounts and in the manner set forth in Exhibit "G".
The Producers in the Baja Subarea have an obligation to provide
average and minimum Subsurface Flows toward Afton at the MWA
eastern boundary equal to the amounts shown in Exhibit "G".
Producers in each of the Subareas have rightg in the aggregate, as
againgt each adjoining downstream Subarea or, in the case of the
Baja Subarea; ag against flows at the MWA eastern boundary toward
Afton, to divert, pump, extract, conserve, and use all surface
water and Groundwater supplies originating therein or accruing

therete, &and so long as the &djoining downstream Subarea
Obligations are satisfied undex this Judgment and <there is
combliance with all of its provisions. Watermaster shall maintain
a continuing account of the status of each Subarea's coﬁpliancé
with its Subarea Obligatioh, including any cumulative credits or
debits and any reguirement for providing Makeup Water. fhe
accounting and determinations relative to Subarea Obligations shall

be made in accordance with procedures set forth in Exhibit "G".

IIT. INJUNCTICON

14. Injunction Against Unauthorized Production. Each

and every Party, its cfficers, agents, employees, successors, and

assigns, 1s ENJOINED AND RESTRAINED from Producing water from the
Basin Area except pursuant to the provisions of tha Physical

Soluticon in this Judgment.
/7
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15, In‘iﬁnction Re Chenge in Purpogse of Use Without
Notice Thereof tp Watermaster. Each and every Party, its officers,
agents, employees, S5uCCeSSOrE, aﬁd assighs, is ENJOINED AND
RESTRAINED from changing its Purpase of Use at any time without
first notifying Watermaster ¢f the intended change.

16. Inijungtion Agalnst Unsuthorized Recharge. Each and
every Party, 1ts officers, agents, employees, successors and
assigns, iz ENJOINED AND RESTRAINED from claiming any right to
recapture Water that has been recharged in the Basin Area except
pufsuant to a Storage Agreement with Watermaster. This provision
does not prohibit Parties from importing Supplemental Water into
the Basin Area for direcot use.

17. Inijunction Against Transportation from Modave Besin
Aren. Except upon further order of the Court, each and every
Party, 4its officers; ageﬁts, employees, successors and assigns, is
ENJOINED AND RESTRAINED from transporting water hereafter Produced
from the Basin Area to argas outside the Basin Area.

18. Injunction Against Diverting Storm Flows. Na Party
may undertake or cause the construction of any project that will
directly reduce the amount of Storm Flow that would otherwise go
through the naturally occurring hydrologic regime to a downstream
Subarea or that will reduce the surface area over which Storm Flow
curzrently occurs by alteration to the bed of the Mojave River,
Tﬁis peragraph shall not prevent any flood control agency or
municipality from taking such emergency action as may ba necessary
to protect the physical safety of its residents and its structures
fxom flooding. Any such action shall be done in 2 manner that will

minimize any reduction in the quantity cf Storm Flows.
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IV. CONTINUING JURISDICTION

19. Jurisdiction Reserved. Full jurisdiction, power and
authority are retained by and reserved to the Court for purposes of
enabling the Court upon the application of any Partf, by a motion
noticed in a&ccrdanca with the notice procedures of Faragraph 36
hereof, to make such further or supplemental order or directlions as
may be necessary or appropriate for interim operation before the
Physical Solution i1s fully operative, or for interpretation,
enforéement or carrying out of this Judgement, and to modify, amend
or amplify any of the provisions of this Judgment or to add to the
provisions thersof consistent with the rights ‘herein decreed;
provided, that nothing in this paragraph shall authorize either a
reduction of the Base Annual Production Right of any Party, except
in accordance with the rules set forth in Exhibit “F", or a

reduction of the Base Flow portion of any Subarea Obligation.

V. FPhysigal! Solution
A. GENERAL

20. Purpose and Obilective. The Court hereby déclares
and decrees that the Physical Solution herein contained: 1) is a
fair and equitable basis for satisfaction of all water rights in
the Mojave Basln Area; 2) is in furtherance of the mandate of the
State Constitution &nd the water policy of the State of California:;
and 3) takes into account applicable public trust 1ntere§ts: and
therefore adopts and orders the Parties to comply with the Physical
Solution. As noted 4in Paragraph 3 of this Judgment, the

declaration of rights and obligations of the Parties and Subareas

' is a necessary component of this Physical Solution. The purposa of
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" the Physical Solution is to establish a legal and practical means

for making the maximum reasonable beneficial use of the waters of
tha Basin Area by providing for +the long-term conjunctivae
utilization of all water available thereto to meet the reasonable
beneficial use requirements of water users therein.

21. Need for Flexibility. It is essential that this

Physical Solution provide maximum flexibility and adaptability in
order that the Court may be free to use existing and future
technoleogical, social, institutional and economic eptions in order
to maximize reasonable beneficial use of the waters of the Basin
Area. To that end, the Court's retained Jjurisdiction may be
utilized where appropriate, to supplement the Physical Solution.
22, General Pattern of Operations. The Producers will
ha divided into five Subareas for purposes of administration. The
Subarea rights and obligatioﬁs are herein decreed. A fundamental
premise of the Physical Solution is ‘that all Parties will be
allowed, subject to this Judgment, to Produce sufficient water to
meet their reasonable beneficial use requirements. To the extent
that Production by a Producer in any Subarea exceeds such
Producer's share of the Free Production Allowancs of that Subarea,
Watermastaer will provide Replacement Water to replace such excess
Production according to the methods set forth herein. To the
extent that any Subarea incurs a Makeup Obligation, Watermaster
will provide Supplemental Water to satisfy such Makeup Obligation
éccarding to tha methdds set forth herein. For the initial five
(5) full Years after entry of this Judgment (including any
interlocutory Judgment), the Free Production Allowance for each

Subarea shzll bes set a2s the amount of water equal to the following
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percentages of tbe aggregate Base Annual  Production for that

Subarea:

Judgment Yeoar : Percentaga
1993-1994 First Full Year : 100
1994-1995 Second Full Year 35
1995-1996 Third Full Year 90
1986-1997 Fourth Full Year B85
1997-1998 Fifth Full Year B0

The extent of Overdraft now varies between Subareas and the
reasconableness of any physical solution as applied to each Producer
depends 1in part upon such Producer's foreseecable needs and the
present and future availability of water within the Subarea in
which each Producer is located. The Physical Solution described in
this Judgment in part generally contemplates (i) initially allowing
significant unassessed production on a substantially uniform basis
for all Producers and Subaress and (ii) a phasing in of the
monetary obligations necessary to obtain Supplemental Water. The
above two provisions will affect each Subarea differently, may not
re sufficient to ultimately eliminate the condition of Overdraft in
eacﬁ Subarea and could result in increased Overdraft within a
Subaresa. Any adverse impact to any Subarea caused by the
implementation of the provisions shall be the responeibility of the
Producers in each such Subarea.
B, ADMINISTRATICON.

23. Administration by Watermaster. Watermaster shall

administer and enforce the provisions of the Judgment and any

subsequent instructions or orders of this Court.

[l
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(a) Standard of Performance. Watermaster shall, in
carrying out its duties, powers and responsibilities herein, act in
an impartial manner without favor or prejudice to any éubarea,
Producer, Party or Purpose of Use,

() Removal of Watermaster. Full jurisdiction, power
and authority are retained and reserved by the Court for the
purpose of enabling tha Court on its own motion, or upon
application of any Farty, and upon notice in accordance with the
notice proceduras of paragraph 36 herecf, and after hearing
thereon, to remove any appointad waterméster and substitute a new
Watermaster in its place. The Court shall find good cause for the
removal of Watermaster upon a showing that Watermaster has failed
to perform its duties, powers and responsibilities in an impartial
manner, or has otherwise failed to act in the manner consistent
with the provisions set forth in this Judgment or subseguent order
of the Court. ‘

{c} MWA Appointed as Initial Watermaster. The MWA is
hereby appeinted, until further order of the Court, as Watermaster

to administer and enforce the provisions of this Judgment and any

' subsequent orders of this Court issued in the performance of its

continuing jurisdiction. In carxrying out this appointment, MWA
shall segregate and separately exercise in all respects the

Watermaster powers delegated by the Court under this Judgment from

MWA's statutory powers. All funds received, held, and disbursed by

MWA as Watermaster shall be by way of separate Watermaster

‘accounts, subject to separate accounting and suditing. Meatings

and hearings held by the MWA Board of Directors when acting as

Watermaster shall be noticed and conducted separately £rom MWA
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meetings. All Watermaster staff and consultant functions shall be
saparate and distinct .from MWA staff and consultant functions:
provided, however, that pursuant to duly adopted Watermaster rules,
\#hic_h shall be subject to review according to Paragraph 36 herecf,
Watermaster staff and consultant functions may be accomplished by
MWA staff and consultants, subject to strict time and cost
accounting principles so that Watermaster functions, and the
Agssessments provided under this Judgment, do not subsidize, and are
not subsidized by, MWA functions. Subject to these principles, MWA
shall implement practicable cost efficiencies through consolidation
of Watermaster and MWA staff and cons.ultant functiens.

24. Powers and Duties. Subject to the continuing
supervision and control of the Court, Watermaster shall have and
may exercise the following express powers, and shall perform the

following dutles, together with any specific powers, authority and

‘duties granted or imposed elsewhere in this Judgement or hereafter

ordered or authorized by the Court Iin the exercise of 1its

continuing jurisdiction:

a. Ruleg and Regulations. To adopt any and all

appropriate rules and regulations for conduct pursuant to this
Jud_gment after public hearing. Notice of hearing and a copy of the
proposed rules and regulations, and any amendmants thereof, shall
be mailed to all Parties thirty days prior to the date of the
hearing thereon.

b. Emplovment of Experts and Agents. To employ
such administrative personnel, engineering, legal, accounting, or
other specialty services and consulting assistants as may be deened

sppropriate in carrying out the terms of this Judgment.
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C. Makeup and Regiacement Obligations. To
determine the Makeup Obligations for each Subarea and Replacement
Obligaticns for each Producer and each Subarea, pursuant to the
terns of the Judgment.

d. Measuring Devices, etc. To adopt rules zand

regulations regarding determination cof amounts of Production and
installation of individual water metersf' The rules and regulations
shall provide for approved devices or methods ta measure or
estimate Production. Producers whao meter Production on the data of
entry of this Judgment shall continue to meter Production.
Thereafter, Producers who do not meter Production on the effective
date of entry of this Judgment may be required by Watermaster.rules
and regulations to install water meters upon a showing that then
employed measurement devices or methods do not accurately determine
actual Production. The rules and regulations shall reguire that
within three Years after the date of entry of this Judgment, any
Producer who provides piped water for human Consumption to more
than five service connections shall have installed an individual
water meter on each service connection.

e. H logic Da Colleéti n. To install, operate
and maintain such wells, mesasuring devices and/or meters necessary
to monitor stream flow, precipitation and groundwater levels and to
obtain such cother data as may be necessary to carry out the
provisions of this Judgment, including a study of the Basin Area
phreatophyta consumptive usa.

£, Assessments. To set, levy and cellect 21l

Assessments specified herein.

/77
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g. Purchase of and Recharge with §ug'glemgntal

Water. In accordance with Paragraph 27, to the extent Supplemental

Water is available and is reasonably needed for Replacement Water
or M.a.keup_ Water, to use Replacement Water Assessment prccéeds to
purchase Replacement Water, and to use Makeup Water Assessment
proceeds to purchase Makeup Water and to have such Replacement
Water and Makeup Water provided to the appropriate Subarea as soon
as practicable. Watermaster may prepurchass Supplemental Water and
apply sub_sequant Assessments towards the costs of such
prepurchases.

h. ¥Water Duality. To take all reasonable steps to
assist and encourage appropriate regulatory agencies to enforce
reasconable water quality regulations affecting the Beasin Area,
including regulation of solid snd liquid waste digposal.

1. Notice List. To maintain a current list of
Responsible Parties to receive notice hereunder.

i. Annual Administraztive Budget. To prepare a
proposed administrative budget for each Year, hold hearings
thereon, and adopt an administrativa budget according to the time
schedule set forth in Exhibit "D". The administrative budget shall
set forth budgeted items and Administrative Assessments in
sufficient deteil to show the allocation of the expense among the
Producers. Following the adoption of the budget, expenditures
within budgeted items may thereafter be made by Watermaster in the
exercise of powers herein granted, as a matter of course.

k. Annual Report to Court.

‘(1} To file an Annual report with this Court

not late_r than April 1 of each Year beginning April 1 following the
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first full Year after. entry of Judgment. Prior to filing the
Annual report with the Court, Watermaster shall notify all Parties
that a2 draft of the report 1s availlable for review and shall
provide notice of a hearing to receive comments and recommendations
for changes in the report. The public hearing shall be conductad
on the sama date and at the same place as the hearings reguired by
Faragraphs 3 and 4 of Exhibit "D". The notice of hearing may
include such summary of the draft report as Watermaster may deem
appropriaste. Watermaster shall also distribute the repert to tha
Parties fequesting copies.

{(2) The Annual report shall include an Anhnual
fiscal report of the preceding Year's operation and shall include
detalls a8 to operation of each of the Subaress and an audit of-dii
Agsessments and expenditures pursuant to this Physical Solution and
& review of Watermaster activities pursuant to this Judgment. The
Annual report shesll inciude a compilation of at least the
following: |
Determinations and data reguired by:

i) Paragraph 24(c) (Makeup and Replacement Obligations)

1i) Paragraph 24(e) (Hydrolocgic Data Collection)

314) Paragraph 24(g) (Purchase ¢f and Recharge with
Supplemental Water)

iv) Paragraph 24(1) (Notice List)

Rules and regulations adopted pursuant to:

v} Paragraph 24(a) (Rules and Regulations)

vi) Paragraph 24(d) {Measuring Devicesz, atc.)

vii) Paragraph 24(s) (Storage Agreements).

Reports reguired by:
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viil)Paragraph 24(j)} (Annual Administ_rative Bu_dget)

ix) Paragraph 24(n) (Transfers)

x) Paragraph 24(o) (Free Production Allowance)

x1i) Paragraph 24(p) (Production Reports)

xii)Exhibit "D" (Prior Year Report)

xiifi)Exhibit "F" (Transfers of Base Annual Production
Rights)

xiv) Exhibit "G" (Status of Subarea Obligation)

xv) Exhibit "H" (Biological Resource Mitigation)

l. Investment of Funds. To hold and invest any

funds in investments authorized from time to time for public
agencies in the State of California.

m. Borrowing. To borrow in anticipation of receipt
of Aseessment proceeds in an amourit not to exceed the Annual amount
of Assessments levied hut uncollected.

n. Irsnsfers. To prepare on an aAnnual basis and
maintain a lreport or record of any transfer of Base Annual
Froduction Rights. Such report or recerd shall be availabls for
inspection by any Party upon reasonable notice to the Watermaster.

_ 0. Free Production allowance. Not later than the
er%d cf the 1997-1998 Water Year, and Annually thereafter, to
récomend in the Watermaster Annual Report an adjustment, if
ne:ede.d, to the Free Production Allowance for any Subarea. In
méking its recommendation, Watermaster shallr ba guided by the
féctors set forth in Exhibit "C", including but not limited to an
an:nual calculation of the change of water in storage, The Annual

report shall include all assumptions and calculations raelied upon

in making its recommendations. Following the 1997-1998 Water Year,
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or any time thercafter, Watermaster shall obtain prior Court
approval_for any incfease or reduction of any Subarea's Free
Producfion Allowance. In no event shall a reductibn in any Year
for a Subarea exceed five percent of-the aggregate Base Annual
Production of that Subaresa. In the event Watermaster recommends in
its report to the Court that the Free Production Allowance for any
Subarea may need to be increased or reduced, the Court shall
conduct a hearing, after-notice given by Watermaster according to
paragraph 36, upoﬁ wétemaster's recommendations and may order such
changes in Subarea Free Production Allowance. The most recent
Subarea Free Production Allowances shall remain in effect until
revised according to this Paragraph 24(o).

p. Production Reports. To require each Producer to
file with Watermaster, pursuant to procedures and time schedules to
be established by Watermaster, a report on a form to be prescribed
by' Watermaster showing the total Production of such Party for éach
reporting period rounded off to the nearest tenth of an acre foot,
and such additicnal information and supporting documentation as
Watermaster may require,

q. Production Adjustment for Change in Purpose of
Use. If Watermaster determines, using the Consumptive Use rates
set forth in Exhibit "F", that a new Purpose of Use of any
Producer's Production for any Year has resulted in a highex rate of
Consumption than the rate applicable to the original Purposa of Use
of that Producer's Production in the Year for which Base Annual
Production was determined, Watermaster shall use a multiplier (1}
t'o_ adjust upward such Production for the purpose of determining the

Producer's Replacement Water Assessment and, (2) to adjust upward
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the Free Production Allowance portion of such Production for the
ﬁurpose of determining the Producer's Makeup Water Assessment. The
mulfiplier shall ba determined by dividing the number of acre feat
of Consumption that occurred ﬁnder the new Purpose of Use by the
number of acre feet of Consumption that would have occurred under
the original Purpose of Use for the same Production.

r. Reallocation of Base Annual Production Rights.
To reallocate annually the Base Annual Production Rights in each
Subarea to reflect any permanent transfers of such Rights among

Parties.

S. Storage Adreements. To enter into Storage
Agreements with any Party in order to accommodate the acquisition
of Supplemental Water. Watermaster may not enter into Storage
Agreements with non-Parties unless éuch non-Parties becoms subject
to‘the provisions of this Judgment and the jurisdiction of the
Couxt. Such Storagevhgreements shall by their termg preclude
operations which will have a substantial adverse impact on any
Producer. If a Party pursuant to a Storage Agreement has provided
for predelivery or postdelivery of Replacement Water for the
Party's use, Watermaster shall at the Party's request credit such
water to the Party's Replacément Obligation. Watermaster shall
adecpt uniformly appliceble rules for Storage Agreements.
Watermaster shall calculate additions, extractions and losses of
water stored under Storage Agreements and maintain an Annual

account of gll such water.

t. Subsrea Adviscrvy Committee Meetings. 7o meetr on

a raegular basis and at least semi-annually with +the Subarea

Advisory Committees to review Watermaster activities pursuant to
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this Judgmenf and to receive advisory recommendations from the
Subarea Advisory Committees.

| u; Unauthorized Production. To bring such action
or motion as is necessary to enjoin unauthorized Production as
provided in Paragraph 12 hgreinabove.

v. Meetings and Records. To ensure that all

meetings and hearings by Watermaster shall be noticed and conducted
according to then current reguirements of the Ralph M. Brown Act,

Government Code Sectlions 54950, et seq. Watermaster f£iles and

recordé shall be available to any person according fo the
provisions of the Public Records Act, Government Code &5 6200 et
seq. |

w. .Data, Estimates and Procedures. To rely on and
use the best available records and data to support the
implemantation of this Judgment. Where actual records of data are
not available, Watermaster shall rely on andluse sound scientific
and engineering estimates. Watermaster may use preliminary records
of measurements, and, 1if revisions are subsequently made,
Watermaster may reflect suéh revisions in subsequent accounting.
Exhibit "C" sets forth methods and procedures for determining
surface flow components. Watermaster shall use either the sanme
procedures or procedures that will yield results of equal or
greater accuracy. ]

x. Piological Resource Mitigation. To implement
the Biological Resource Mitigation measures set forth in Exhibit
"H" herein. |
/77
/77
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C; ASSESSMENTS
25. Purpose. Watermaster shall levy and collect
Agsessments from the Fartles based upon Production in accordance
with the time schedules set forth in Exhihit "D*, Watermaster
shall levy and collect such Assessments as follows:

a. Administrative Assessments. Administrative
Assessments to fund the Administrative Budget adopted by the

Watermaster pursuant to Paragraph 24{j} shall be levied uniformly

against each acre foot of Producticon. A Producer who does not
Produce in a given Year shall pay an Administrative Assessment in
amount equal to the lowest MWA assessment for Minimal Producers for
that Year. |

b, Replacement Water Assessments. Replacement
Water Assessments shall be leviéd against each Producer on sccount
of such Producer's Production, after any sdjustment pursuant to
Paragraph 24{(g), in excess of such Producer's share of the Free
Production Allowance in each Subarea during the prior Year.

c. keu Wate Assessments. Makeup Water
Assessments shall be levied against each Producer in each Subarea
on account of each acre-foot of Production therein which does nect
bear a Replacement Assessment hereunder, after any adjustment
pursuant to Paragraph 24(qg), to pay all necessary costs of
satisfying the Makeup Obligation, if any, of that Subarea,

4. Biological Resource Assessment. To establish
and, to the extent needed, to maintain the Biological Resource
Trust Fund balesnce at one million dollars (in 1993 dollars)
pursuant to Paragraph 24(x) and Exhibit "H", a Biclogical Resource

Assessament in an amount not to exceed fifty cents (in 1993 dollars)
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for each acre-feet of Production shall be levied uniformly against
each producer except the California Department of Fish and Game.

| a. MWA Assessment of Minimal Progducers. The MWA
shall identify and assess Minimal Producers through 4its own
administrative procedures, and not acting as Watermaster.

26. Procedure. Each Party hereto is ordered to pay the
Assessments herein provided for, which shall be levied and
collected in accordance with the procedures and schedules set forth
in Exhibit *“b". Any Assessment which becomes delinguent, as

defined in Paragraph 7 of Exhibit "D", shall bear interest at the

'~ then current San Bernardino County property tax delinquency rate

Said interest rate shall be applicable to any said delingquent
Assessment from the due date thereof until paid. Such delinguent
Assessment, together with interest thereon, costs of suilt,
attorneys fees and reasonabls costs of collection, may be collected
pursuant to motion giving notice to the delinguent Party only, or
Order to Show Cause proceeding, or such other lawful proceeding as
may be instituted by the Watermaster; and shall, if provided for in
the MWA Act, constitute a lien on the property of the Party as of
the same time and in the same menner as does the tax lien securing
County property taxes. The Watermaster shall Annually certify a
list of all such unpaid delinquent Assessments to the MWA (in
accordance with applicable provisions of the MWA Act)., The MWA (in
accordance with applicable provisions of the MWA Act) shall include
the names of those Parties and the amounts of the liens in itﬁ list
to the County Assessor's 0ffice in the same manner and at the same
time as it does its administrative assessments. .MWA shall account

for receipt of all collections of Assassments collected pursuant to
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fhis Judgment, and shall paf such amounts collected pursuan# to‘
this Judgment to the Watermaster. The Watermaster shall also have
the ability to enjoin production of 'thbse Persons whe do not pay
Assessments pursuant to this Judgment.

27. availability of Supplemental Water, A1l
Replacement and Makeup Watex Assessments collected by the
Watermaster shall be used to acquire Supplemental Water from MWA.
ﬁatermaster shall determine when to request Supplemental Water from
MWA and shall determine the.amcunt of Supplemental Water to be
reguested. MWA shall use its best efforts to acgquire as much
Supplemental Water as possible in a timely manner, ‘If MWA
encounters delays in the acquisitiop of Supplemental Water which,
dues to cost increases, results in collected assessment proceeds
being insqf_ficient to purchase all Supplemental Water for which the
Assessments ware made, MWA shell purchase as much water as the
proceeds will allow when the water becomes avallable. If available
Supplement'al Water  1s insufficient to meet all Makeup and
Replacement Water obligations, Watermaster shall allocate the
Supplemental Water for delivery to the Subareas on an eguitable and
practicable basis pursuant to duly adopted Watermaster rules .and
regulations, giving pre}erence to: First, Transition ZIone
Replacement Water Obligations as set forth in Exhibit "G"; Second,

Makeup Water Obligations; and Third, other Replacement Water

- Obligations. MWA may acquire Supplemental Water at any time. MwA

shall ba entitled to enter into a Storage Agreement with
Watermaster to store water MWA acquires prior to bzing paid to do

S0 by Watermaster. Such water, including such water acquired and

stored prior to the date of this Judgment or prier to the entry of
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a Storage Agreement, may later be used to satisfy MWA's duty under
fhis paragraph.

28. Use of Réglaceme.nt Water Assessment Proceeds and
Makeup Water Assessment Proceeds., The Proceeds of Replacement
Water Assessments and any interest accrued thereon shall only be
used for the purchase of Replacement Water for that Subarea from
which they were collected. In addition, the proceeds of
Replacement Water hssessmehtsﬁ collected on account of Production in
the Transition Zone, except as provided in Exhibit "G", shall only
be used for the purchase of Replacement Water for the Transition
Zone, and the proceeds pf Replacement Water Assessments collected
on account of Production in that portion of the Baja Subarea
downstream of the Calico-Newberry fault shall only ba used for thea
purchase of ﬁeplacement Water faor that portion of the Baja Subarea
downét:rea.m of the Calico~-Newberry fault. The proceeds 0f Makeup
Water Assegsments and any interest accrued thereon shall only be
used for the purchase of Makeup Water to satisfy the Makeup
Obligation for which they are collected.

29. MWA Annual Report fo the Watermaster. MWA shall

Produce and deliver +to Watermaster an Annual written report

regarding actions of MWA required by the terms of this Judgment.

The report shall contain: 1) a summary of tha actions taken by MWA
in identifying and assessing Minimal Producers, including a report
of Assessments mada and collected; 2) a summary of other MWA

activities in collecting Assessment on behalf cf Watermaster; 3) a

" report of water purchases and water distribution for the previous

Year: 4) actions taken to implement its Regional Water Management

Plan, including actions relating to conveyence facilities referred

JUDCHENT AFTER TRIAL 39




A N

@ (M

10”
11
12
13
14
15
16
§
18
lg

20

21

22

24
25
26
27

28

to in this Judgment. The MWA report will be provided +to
Watermaster not less than 30 days prior to the Annual Watermaster
report to the Court required by this Judgment.

D, SUBAREA ADVISORY COMMITTEES.

30. Authorization. The Producers in each of the five
Subareas are hereby authorized and directed to cause committees of
Producer representatives to be organized and to act as Subarea
Advisory Comrittees.

‘ 3l. Composition and Election. Each Subarea Advisory
Committes shall consist of five (5) Persons who shall ba called
advisors. In the election of advisors, every Party shall be
entitled to one vote for every acre-foot of Base Annual Production
for that Party in that particular Subarea, Parties may cumulate
their votes and give one candidate a number of votes egual to the
number of advisors to be elected multiplied by the number of votes
to which the Party 1s normally entitled, or distribute the Party's
votes on the same principle among as many candidates as the Party
thinks fit. In any election of advisors, the candidates receiving
the highest number of affirmative votes of the Parties are elected.
Elections shall be held upon entry of this Judgmaﬁt and thereafter
every third year. In the event a vacancy arises, a temporary
advisor shall ba appolnted by unanimous decision of the other four
advisors to continue in office until the next scheduled election.
The California Department o©f Fish and Game shall sexrva &3 a
permanent ex-officio member of the Alto and Baja Subarea Adviécry
Committeas. Rules and regulations regarding organization, meetings
and other activities shall be at the discration of the individual
/77
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